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| Rajnikant ). Ramani, B.com. L.L.b.(Advocate)
i ; Office No.21 1, Silver Chamber. Opp. fitul Motors. Tagore Road. Rajkot - 360002 )
] S b b Lisi T -
Ref. Date, 08/08/2022

ENCUMBRANCE CERTIFICATE

This is to certify that,

| have examined the title and taken search of the record of the High Rise
Residential Building Under Construction on the land admeasuring 2819.07 Sq.
mt. of Sub Plot No.2/1 and adjoining common plot sq.mt.313.48 known as
“UNITY TOWER”, of Village Raiya bearing Survey No0.49 paiki, Town Planning
Scheme No.16(Raiya), O.P. No.75, F.P. No0.75/2 situated at Village Raiya, Taluka
Rajkot City(West), District Rajkot, inside the boundary of Rajkot Municipal
Corporation, owned by UNITY ENTERPRISE Partnership firm, over the above
referred property are clear, marketable and free from all encumbrance subject

to the final order of the pending regular Civil Appeal N0.27/2020.

Place : Rajkot NT Xy

WXy
Rajnikant J. Ramani,
(Advocate)
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' Regular Civil Suit 34/2019
Order below Ex.27

Order Below Ex.27

1.Defendants have moved this application
against Plaintiff under the provisions of 0.7
R.11(d) of Civil Procedure Code, 1908. The
major ground for rejection of the present
plaint, as canvassed by the Defendants, being
that the present suit is expressly barred by
the law of limitation.

2.A detailed reply to the present application
has been filed on behalf of Plaintiff vide

-
-

3.Mr. L ¥ Lakhtariya,véﬁ behalf of Défendants
has argued - -:fi{i ﬁ;%;?'

e That the suit of Plaighi%ﬁgfs expressly

barred under the provisions of Limitation

Act and it deserves to be outrightly

rejected wunder 0.7 R.11(d) of Civil
Procedure Code.

* That the present suit also deserves to be

rejected ‘for it is barred by the

provisions of Bombay Land Revenu Code.

is

30/12/1966 which cause

ly time barred.
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’ Regular Civil Suit 34/2019
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That if para 5 of the Plaint is perused,
it proves that Plaintiff was having the
knowledge of this Sale Deed even in the
year 1999. Moreover, he was also wiser on
the fact that the suit property has been
converted into a non-agricultural piece
of land.
That the Defendants rely on the following
judgment -
© Tanu Ram Bora v. Promod Ch. Das (D)
Through LRs and others — 2019 (1)
cce 101 (s¢).
© Poonambhai Shanabhai Valand (Decd.)
& ors. v. Hasmukhbhai Bachubhai
Parsana & ors — 2017 (3) GLR 2511
© Hemendra Ishwarbhai Patel Through
POA Piyush B Trivedi & Anr. v.
Gokulbhai Shanabhai (Decd) Through
LRs & ors. - 2018 (1) GLR 688
o Emrald Co-operative Housing Society
Ltd. v. Decd. Gulamkadar S/o. Gulam
Husain Abdulkadar and Bai Shakurbu
nd others — 2019 (2) GLH 559
the averments in the present
ion, the reply filed by Plaintiffs

the oral submissions made by both

_—
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the sides and the judgments cited on behalf
of Defendants in support of this application.
In light of what has come on record, I find
that the Defendants have successfully put on
record of this Court that the present suit is
barred by law of limitation. My reasons for
coming at such a conclusion are as follows.
>.It is a settled principle of law that while
deciding an application under 0.7 R.11 of
Civil Procedure Code, only the Plaint and the
documents along with the Plaint are to be
considered. In the case at hand, if we peruse
all the reliefs sought by the Plaintiff, it
becomes very much clear that they are qua the
property being Revenue Survey No.49 Village
Raiya, Taluka & District Rajkot (hereinafter
referred as 'suit property' for the sake of
brevity). Following is the prayer sought by
Plaintiff in para 10 of his Plaint -
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6.As per the Plaintiff's case, the cause of

action has arisen on 07/02/2019 when
Plaintiff No.2, under the Right to
Information Act, got copies of all the
revenue records and documents and thereby
came to know that thefbriginal purchagérs’of
the suit property were not farmers.
Therefore, as per the Plaintiff, the present
well within limitation as the
started only after 07/02/2019.

the prayer clause of the suit, it
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becomes clear that the Plaintiff has
challenged the registered sale deea of the
suit property dated 30/12/1966. The question
which therefore needs be addressed is whether
the limitation would start from the date
suggested by Plaintiff or from the date of
registratibn of the sale deed?
.This position is settled by Hon'ble Apex
Court in the case of Dilboo (Smt.) (Dead) by
L.R.s Vs. Dhanraj (Smt.)(Dead) 2000 (7) ScCC
702 and ratio of this case is applied to the
facts of the Civil Revision Application by
Hon'ble Justice MR Shah of Hon'ble Gujarat
High Court in Becharbhai Zaverbahi Patel And
Anr V. Jashbhai Shivabhai Patel & Anr
2013 (1)GLR 398 as:-
"Whenever the document is registered the
date of registration becomes the date of
deemed knowledge and in other cases where
a fact could be discovered by due
diligence then deemed knowledge would e
attributed to the plaintiff because a

__party cannot be allowed to extend the

a—

/-"" "\‘
w“
hgiuod of limitation by merely claiming
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sought the cancellation of sale 'deeds in
their prayer clause. In such case the date of
registration of sale deed would be date of
deemed knowledge.

10.Article 59 of Limitation Act can squarely be
applied in the present set of facts which
sets out the period of limitation as three
years to cancel or set aside an instrument or
decree or for the rescission of a contract.
As per these provisions the limitation starts
when the facts entitling the plaintiff to
have the instrument or decree cancelled or
set aside or the contract rescinded first
become known to the Plaintiff.

1l1.0nce it 1is settled through the judicial
pronouncement in the case of Dilboo & Becharbhai
case (Supra) that date of registration becomes
the date of deemed knowledge then period of
limitation in case of registered documents shall
start to run from the date of its registration
and what remains now with the court is to.

~—=—-.ascertain the date from when the period of

ytation shall start to run against each

iff. The period of limitation against the
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limitation from the averments made by the
plaintiffs.
12.The principle laid down in the judgment cited
above have also been reiterated in the case of
Hemendra Ishwarbhai Patel's (supra) case wherein
it was held that when the Plaint is silent as to
how suit 1is within limitation, the suit is ex-
facie time-barred.
13.In Emrald Co-operative Housing Society Ltd.s'
case (supra) where registered sale deed of year
1982 was challenged in the year 2010, it was
held by the Hon'ble High Court of Gujarat that
the guestion of limitation is not amixed
guestion of law and fact in light o©f such
peculiar circumstances and that Plaint is liable
to be rejected at threshold.
14.It is to be noted that the plaintiffs herein
have not mentioned anything with respect to
period of limitation in their plaint. They have
detailed no reasons as to why the suit has not
been brought before the court within the period
of 1limitation despite the fact that the suit
property as well as the sale deed has been in
dispute Dbefore. The plaintiff could  have
ized due diligence to discover that his
rights in suit property. 1In the
any such reasons, it is valid &

to compute the period of limitation
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16.
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from date of registration of sale deed. ,

For the detailed reasons mentioned above, I
conclude that the present suit is completely
time barred.

In the light of the above discussion and on the

basis of the settled principles of law &

judicial pronouncements, this court deems fit to

pass the following order:-

ORDER
* The present applicatidn is hereby
allowed.
e The present suit being Regular Civil Suit
No.34/2019 is hereby rejected under O.7
R.11(d) of the Civil Procedure Code,

1908.

e Plaintiff to bear the costs of the suit.

order pronounced on this Third day of March, Two

Thousand Twenty in open Court.

o

Rajkot. .

| e\

03/03/2020 LALIT DILIP WAGH
11*" Addl. Sr. Civil
Judge & ACJIM
Rajkot.
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