BIPIN V. PATEL

ADVOCATE

OFFICE :- 304, VITTHAL COMPLEX, OPP. SAKAR ENGLISH SCHOOL, NEW C. G. ROAD,
CHANDKHEDA, TALUKA :- SABARMATI, DISTRICT :- AHMEDABAD-382424.
MOBILE NO-98252-45475.

NON-ENCUMBRANCE CERTIFICATE

This is to certify that the title of the SHANTI
CONSTRUCTION, a partnership firm with respect to the Non-
Agricultural lands bearing Final Plot No-103, allotted in lieu of land
bearing Survey No-457/1 & 457/2. Under the Sola-Thaltej T. P.
Scheme No-42, the land admeasuring about 3619 Sq. Mtrs. (as per the
Final Plot area), the land situate lying and being at Village-Sola,
Taluka-Ghatlodiya, District-Ahmedabad, are clear and marketable.
I am of the opinion from the search report, investigation of
Revenue Record, Documents and the Declaration furnished by
the applicants that no encumbrances, charges, claims or lien
over the above stated property and further certify that the said

firm has not taken any project loan till today.

SCHEDULE OF THE PROPERTY

The Non-Agricultural lands bearing Final Plot No-103, allotted
in lieu of land bearing Survey No-457/1 & 457/2. Under the Sola-
Thaltej T. P. Scheme No-42, the land admeasuring about 3619 Sq.
Mtrs. (as per the Final Plot area), the land situate lying and being at
Village-Sola, Taluka-Ghatlodiya, District-Ahmedabad, owned and
possessed by SHANTI CONSTRUCTION upon which the said firm
has floated a scheme known as “SHANTIKUNJ BLISS” a

Commercial and Residential project.

AHMEDABAD.
DATE/11/06/2019.




ITLE CLEAR CERTIFICAT
& REPORT ON TITLE

VILLAGE-SOLA, §. NO-457/1 & 457/2 _—
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BIPIN V. PATEL

ADVOCATE

OFFICE :- 304, VITTHAL COMPLEX, OPP. SBAHAR ENGLISH BCHOOL, NEW C. G. ROAD,
CHANDHHEDA, TALUHA :- SABARMATI, DISTRICT :- AHMEDABAD-382424.
BOBILE NO-98252.-454T5.

TITLE CLEAR CERTIFICATE WITH REPORT ON TITLE

To,
{1} Shri Rameshbhai Ambalal Patel.
(2) Shri Baldevbhai Ambalal Patel.
{3) Shri Shaileshbhai Ambalal Patel.
All residing at :- 33, Tulsi Bungalows,
Opp. Keshavbaug Party Plot,
Science City Road, Village :- Sola,
Taluka :- Ghatlodiya, District-Ahmedabad.

(4] Shanti Construction a partnership firm having registered
Office :- 10, Sadhima Shopping, B/h. Swaraj Bungalows,
Gandhinagar Road, Motera, Ahmedabad, Gujarat.

We the undersigned Advocate has been assigned to investigate
your title in respect to the Non-Agricultural lands bearing Final Plot
No-103, allotted in lieu of land bearing Survey No-457/1 & 457/3.
Under the Sola-Thaltej T. P. Scheme No-42, the land admeasuring
about 3619 Sq. Mtrs. (as per the Final Plot area), the land situate
lying and being at Village-Sola, Taluka-Ghatlodiya, District-
Ahmedabad, for which we have collected necessary documents and
taken declaration from the applicants and carried out necessary
search of the concern Sub-Registrars Office record. Moreover we have
examined following evidences before issuance of Title Certificate &
Report on Title.

L. Mutation Entry No. 1081.
2. Mutation Entry No. 1497,
3. Mutation Entry No. 1783.
4. Mutation Entry No. 2262.




10.
11.
12.
13.
14,
15.
16.
17.
18,

19.

21.

23.

24,

25.

26.

27.

| g%]

Mutation Entry No. 2568,
Mutation Entry No. 2703.
Mutation Entry No. 2858,
Mutation Entry No. 3001.
Mutation Entry No. 10469.
Mutation Entry No. 10786.
Mutation Entry No. 11045.
Mutation Entry Neo. 12392,
Mutation Entry No. 12588.
Mutation Entry No. 17362.
Mutation Entry No. 17491.
Mutation Entry No. 17492, '

Mutation Entry No. 17600. i

Zerox of declaration dated 17/03/1994 executed by Bai
Dhuliben.

Zerox of agreement pursis dated 17/03/1994 between parties
below Exh.-37 before the Appellate Civil Court.

Zerox of decree dated 27/04/1994 below Exh. 38 in the R.C.A.
No. 45/1989.

Order dated 16/11/2009 in Tenancy Appeal No. 81/08.

Order dated 10/01/2012 passed by the Gujarat Revenue
Tribunal in Revision Application No. T.E.N. B.A./40/2010.
Order dated 16/10/2012 passed by the Gujarat High Court in
Special Civil Application No. 3035/2012.

Zerox of Order dated 18/12/2018 passed by the Hon'ble
Collector regarding change of conditions and fixation of

premium in respect of the said land.

Zerox of Non-Agricultural Permission dated 15/01/2019 issued
by the Hon'ble Collector in respect of land bearing Survey No.
457/1 admeasuring 2883 sq. mtrs.

Zerox of Non-Agricultural Permission dated 15/01/2019 issued
by the Hon'ble Collector in respect of land bearing Survey No.
457/2 admeasuring 736 sq. mtrs.

Index Registration No. 8883, dated/13/05/2019 in respect of
sale deed of non-agricultural land bearing Survey No.457/1 and
457/2, Final Plot No. 103 of T.P. Scheme No. 42 admeasuring




aggregating 3619 sq. mtrs. executed in favour of Shanti
Construction.

28. Title Declaration/Bond, executed by the applicants before
Notary on Dated/10/06/2019.

It appears from the Revenue Record of the caption land, Shri
Revabhai Madhabhai Patel was the original owner of the said land
bearing Survey No-457/1 and as he died on Dt/31/12/1933 without
any will, mutation entry bearing No-1081, dated/28/03/1934 was
mutated in the village revenue records in respect of mutating the
names of Bai Dhuli as guardian of minor Shri Jivabhai Kuberbhai
Patel being legal heir of deceased and it appears that the said entry
was certified on Dt/15/05/1934 by the concerned officer.

Thereafter it appears that said land bearing Survey No-457/2
was running in the name of Bai Kashi widow of Ragha Sankla and
mutation Entry No-1497, dated/05/12/1944 was mutated in the
village revenue récords mutating the name of Bai Santok daughter of
Ragha Sankla and her younger daughter as a reward for her service
and it appears that the said mutation entry was certified by the
concerned officer.

Thereafter as per the Taluka Circular No. L.N.D. standard area
under Section 5 was short by 2 Acre for dry land and 20-Guntha for
Garden, mutation entry No.1783, dated 20/06/1951 was mutated in
the village revenue record in respect of the lands bearing Survey
No.457/1 and 457/2 declaring as fragment (Tukda) lands and it
appears that the said entry was certified by the concerned officer and
by virtue of the said entry said lands were declared as fragment
(Tukda).

Thereafter, in the year 1955-56, mutation entry No. 2262,
dated 17/08/1956 was mutated in the village revenue record
mutating the name of Jiva Kuber as Tenant in respect of the land
bearing Survey No.457/1 and 457/2 and it appears that the said
entry was certified by the concerned officer.



Thereafter, on the basis of the order dated/03/12/1962 and
order dated 17/08/1962, U/s. 63, 64 of the Tenancy Act, as against
Jivabhai and on receipt of fine under Section 84(a) of the Tenancy
Act, name of the tenant Ambaram Jivabhai was mutated vide entry
No-2568, dated/03/04/1963 as per restricted tenure as owner and
possessor of the land and in respect of accepting gift and it appears
that the said entry was certified by the concerned officer.

Thereafter, as Jivabhai Kuberbhai tenant of the lands bearing
Survey No.457/1 and 457/2 died prior to & years, being legal heir of
the deceased name of his son Ambaram Jivabhai was mutated in the
second right of the village revenue record by succession vide entry
No.2703, dated 31/12/1963 and it appears that the said entry was
certified by the concerned officer.

Thereafter, in respect of land bearing Survey no. 457/1,
purchase price was fixed under Sub-Section (4) of Section 32(G) of the
Tenancy Act and an entry No.2858 dated 22/10/ 1965 was mutated in
the village revenue record in respect of Tribunal Taluka order No.160,
dated 24/09/ 1964 for handing over the land to tenant Shri Ambaram
Jivabhai Patel on condition of payment under Section 32-(G} of the
Tenancy Act to the land owner Bai Dhuli daughter of Revabhai
Madhavdas and it appears that the said entry was certified by the
concerned officer on 02/12/1965.

Thereafter, on payment of purchase price by the temant Shri
Ambaram Jivabhai Patel in respect of land bearing Survey No. 457/1
and on production of purchase certificate under Section-9, mutation
entry No. 3001, dated 13/06/1968 was mutated deleting the
encumbrance and the said entry was certified by the concerned
officer on 17/09/1968.

Thereafter, land owners of Survey No.457/1 and BSurvey
No.457/2 Shri Ambalal Jivabhai Patel died on Dt/04/12/2008 and
his wife Shkariben Ambalal Patel died intestate on Dt/05/05/1996,
mutation Entry No-0469, dated 12/01/2009 was mutated with regard
to the succession, the names their legal heirs (1) Shri Rameshbhai




Ambalal Patel, {2) Ranjanben Ambalal Patel, (3) Shri Baldevbhai
Ambalal Patel, (4) Kailasben Ambalal Patel and (5] Shri Shaileshbhai

Ambalal Patel and the said entry was certified by the concerned
officer on Dt/ 19/03/2009.

Thereafter, as joint account holders of lands bearing Survey no.
457/1 and Survey No.457/2 viz. (1) Kailasben Ambalal Patel and (2]
Ranjanben Ambalal Patel have willingly waived their right/share in
favour of their brothers by declaration, an Entry No-10786,
dated/22/08/2009 was mutated deleting their names and the said
entry was certified by the concerned officer on 09/10/2009,

Thereafter, in respect of the land bearing Survey No-457/1, Bai
dhuli daughter of Revabhai Madhabhai has preferred Tenancy Appeal
No-81/2008 before the Deputy Collector (L.R.), the Deputy Collector
has vide order dated 16/11/2009 dismissed the said appeal as the
same was preferred after long period of 44 years and confirmed the
order dated 24/08/1964 passed by the Mamlatdar and Agricultural
Land Tribunal in Tenancy Case No. 160. An entry to that said effect
was mutated vide entry No. 11045 dated 19/01/2010 and the said
entry was certified by the concerned officer on 19/03/2010.

Thereafter, in respect of land bearing Survey No-457/1, Bai
dhuli daughter of Revabhai Madhabhai had preferred Revision
Application No-T.E.N./B.A./40/2010 before the Gujarat Revenue
Tribunal against the order passed by the Deputy Collector (L.R.). The
said application was rejected at the preliminary stage of hearing and
Order No-81/2008, Dated/16/11/2009, appears to have been passed
by the Deputy Collector (L.R.) was confirmed. An entry to that effect
was mutated in the revenue record wvide entry No-12392, dated
31/01/2012 and the said mutation entry was certified by the
concerned officer on 27/03/2012.

Thereafter, in respect of lands bearing Survey No. 457/1 and
Survey No.457/2 for regional change by the Revenue Department
Government of Gujarat Resolution No.PFR/102011/275/L, dated
17/03/2012, two Talukas of Ahmedabad District viz. City Taluka and



Daseroi Talukas are re-constituted and two new Talukas Ahmedabad
(East) and Ahmedabad (West) are constituted and for which Village:
Sola of Dascroi: Taluka is included in the Ahmedabad City - West. An
entry to that effect is mutated in the revenue records vide entry No.
12588, dated 03/05/2012 and the said mutation entry is certified by
the concerned office on 05/05/2012.

Thereafter, in respect of lands of Survey Neo. 457/1 and Survey
No-457/2, on making application before the District Collector,
Ahmedabad for conversion inte nom-agricultural land, the Distriet
Collector, Ahmedabad has by his order No.
CE/PRSPR/PREMIUM /SOLA/SURVEY NUMBER/BLOCEK NO. 457/1
and 457/2/8.R.1217/2018, dated 18/12/2018 granted conversion
into nonagricultural purpose and exemption from restriction of
change of condition on payment of premium. An entry to that effect
is mutated in the revenue record wvide entry No. 17362, dated
29/01/2019 and the said mutation entry is certified by the
concerned officer on 13/03/2019.

Thereafter, in respect of land bearing Survey No. 457/2, on
making application for permission for multi-purpose non-agricultural
use, the District Collector, Ahmedabad has by order No.CB/N.A./
Ahmedabad/Sola/457/2/999001/2019, dated/22/01/2019,
permission for multipurpose non-agricultural use has been granted
and entry of the said non-agricultural order is mutated in the revenue
record vide entry No. 17491, dated/15/03/2019 and the s=said
mutation entry was certified by the concerned officer on

17/05/2019.

Thereafter, in respect of land bearing Survey No. 457/1, on
making application for permission for multi-purpose non-agricultural
use, the District Collector, Ahmedabad has by an Order vide No-
CB/N.A./Ahmedabad/Sola/457/1/999002/2019, dated/15/01/2019,
permission for multipurpose nomn-agricultural use has been granted
and entry of the said non-agricultural order is mutated in the revenue
record vide entry No. 17492, dated 15/03/2019 and the said



mutation entry was certified by the concerned officer on
17/05/2019.

Thereafter, the said Non-Agricultural lands bearing Final Plot
No-103, allotted in lieu of land bearing Survey No-457/1 & 457/2.
Under the Sola-Thaltej T. P. Scheme No-42, the land admeasuring
about 3619 Sq. Mirs. |(as per the Final Plot area), the land situate
lying and being at Village-Sola, Taluka-Ghatlodiya, District-
Ahmedabad appears to have been sold and conveyed by (1) Shri
Rameshbhai Ambalal Patel, (2) Shri Baldevbhai Ambalal Patel, (3] Shri
Shaileshbhai Ambalal Patel as parties and (1) Shri Kamlesh
Jayantibhai, (2] Vimlaben Jyantibhai, (3) Gitaben daughter of
Jayantibhai and wife of Hemendrakumar Rameshbhai, [4) 12
Shilpaben daughter of Jayantibhai and wife of Vinodkumar Popatial,
(5] Jigishaben daughter of Jayantibhai in favour of BShanti
Construction a partnership firm by way of Registered Sale-Deed No-
BBE3, dated/13/05/2019, registered before the office of the Sub-
Registrar, Ahmedabad [Sola Zone-8). An entry te that effect is
mutated in the revenue records vide entry No. 17600,
dated/16/05/2019.

Moreover, to verify as to whether any third party has objection
against the title clearance of the applicants, we have issued a Public
Notice in the Sandesh News Paper on dated/24/02/2019, against
which Advocate Shri Ragesh G. Thakore has given written objection
dated/24/02/2019 in person on behalf of heirs of Bai Dhuli daughter
of Revabhai Madhabhai viz (1) heirs of late Mahendrabhai Naranbhai -
Rahul Mahendrabhai Patel and (2) Harshad Mahendrabhai Patel and
{3) Bharatkumar Naranbhai Patel.

On examining the dispute in respect of aforesaid objections of
objectionists and whether objection is tenable, in response to that in
my opinion R.C.5. No-27/2018 filed by the objectionists in the
Ahmedabad (Rural) 13 Court is liable to be dismissed under Order-7
Rule-11 of C.P.C. on the following grounds and as such, objection of
the objectinists are false and illegal, considering the said facts, it is
clear that the title of the applicants over the said property are clear




and marketable and objections of the objectionists are not tenable
and as per my view, deserves not to be taken into consideration, for
which my conclusion, observations and reasons are as under,

Preliminary objections of the defendants against the said suit is
that the suit of the plaintiffs is not tenable under the provisions of
Order-7, Rule-11 (D} of the C.P.C. and as per the principles of the
prevailing law, therefore, it is my humble belief that the same is
liable to be dismissed.

Moreover as per my opinion, it is clear that in the suit filed
before the Civil Court by the plaintiffs against the persons whose
names are in the revenue record, there is suppression of material
facts. Because on perusal of the documentary evidences produced by
the objectionists alongwith the suit, facts of order dated/10/01/2012

passed by the Gujarat Revenue Tribunal in Revision Application No.
T.E.N.B.A. 40/2010 appears to have been suppressed.

Not only that but, objectionist’'s facts of the order
dated/10/01/2012 passed by the Gujarat High Court in Special Civil
Application No-3035/2012 preferred by the objectionists against the
order of the Revenue Tribunal is also suppressed before the Civil
Court. Not only this, the objectionists have also suppressed the
details of the earlier RCS. No-297/1981 in respect of the suit
disputes. Objectinists have also suppressed the details of the Civil
Appeal No.45/1989, 47/1989%9 and 85/1990 against the orders passed
in the civil suits, The objectionists have also suppressed the details
of settlement agreement / pursis taken placed between the parties in
the aforesaid three appeals and settlement dated 17/03/1994 as well
as details of pursis produced below Exh. 37 in Appeal No-45/198%9
and evidence in respect of the same and also suppressed the decree
drawn in the appeal. Not only this, but, the objectionists has also
suppressed the declaration dated/17/03/1994 executed before the
Notary by Dhuliben elder of the objectionists.

Considering the above facts, the objectionists have not made
any submissions in the said civil suit before the Civil Court about the
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aforesaid litigations and orders passed thereon. The objectionists
have intentionally not produced any evidence in respect of the said
orders before the Hon'ble Court.

Thus t is clear that the claim of the objectionists is at the
belated stage and liable to be dismissed with cost as per the
principles of suppressio vary and suggetio falsie.

Further, the suit of the objectionists appears to have been
clearly time barred, therefore, not tenable under the provisions of the
Limitation Act, hence, it is my belief that the prayers of the
objectionists are not liable to be granted because...

It appears that name of father of the applicant late Ambaram
Jivabhai was mutated in the revenue record as per agricultural rights
in the pani patarak from the year 1961-1962.

Further, on perusal of mutation Entry No-1783, name of the
Grandfather of the applicant Jiva Kuber appears to have been running

in revenue record as possessor of the land since 1951.

Thereafter, on perusal of mutation entry No-2262, it appears
that since 1956, name of the grandfather of the applicant was
mutated as Oridinary Tenant in the year 1956 as per the Taluka
Order.

Thereafter, mutation Entry No-2703 which is grading heredity
of the grandfather of the applicant Jivabhai Kuberbhai and the same
is certified on 19/09/1964. Bince said period, name of the father of
the applicant is running in the revenue record as per the tenancy
right and as possessor.

Thereafter, on perusal of mutation entry Ne.3001, entry is in
respect of purchase certificate in Proforema-9 for payment of
Rs.428/- towards purchase price paid by the late elder of the
applicant. From this entry, it appears that the lands were sold to the
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elder of the applicants No-1 to 3 on payment of purchase price, said
mutation entry was certified on Dt/17/09/1968.

Not only this, but, Mamlatdar, Dascroi has passed an order
dated 28/08/1964 under Section 32 (G| of the Tenancy Act in respect
of the said entry. Against the said order, after lapse of about 44
years, mother of the objectionists Bai Dhuli daughter of Revabhai
Madhabhai had first time filed Tenancy Appeal No.81 /2008 before the
Deputy Collector (L.R.] wherein final order was passed on
16/11/2009 by the competent court and it is clear that the appeal of
the mother of the objectionists was dismissed on the point of

limitation.

Moreover, agains{ the said order mother of the objectionists
had preferred Revision Application No.40/2010 before the G.R.T.
(Gujarat Revenue Tribunal] wherein Hon’ble Member, Gujarat
Revenue Tribunal has wvide order dated 16/11/2009 confirmed the
earlier orders.

Moreover, against the said order mother of the objectionists
had filed Special Civil Application No-3035/2012 before the Hon'ble
Gujarat High Court wherein final order was passed on 16/10/2012.

Over and above the above facts, mother of the objectionists had
filed Civil Suit No. 297/1981 before the Civil Court and against the
decree passed in the said suit, elder of the applicant Ambalal Jivabhai
had preferred Civil Appeal No-45/1989, 47/1989 and 85/1990 and on
perusal of settlement pursis below Exh.37 executed between the
mother of the objectionists and elder of the applicant Ambalal
Jivabhai decree dated 17/03/1994 passed in Appeal No. 45/1989 and
details of declaration before the Notary, since 1964 though the
mother of the objectionists and objectionists were well aware about
the details of the revenue records and orders passed from time to
time in lower revenue courts and appellate revenue courts and
though once settlement was arrived at between the parties and
decree to that effect was also passed and as per the mutation entry
No. 3001 in the year 1968 certificate in proforma-9 was also issued




and at the relevant time mother of the objectionists had accepted the
purchase price from the elders of the applicant which are clearly
established from the record therefore, the suit of the objectionist
RCS. No.27/2018 and disputes in the notice in respect of title must
have been made within maximum 12 years from 1968 and it is clear
from the record that such suit was filed in the year 1981 therefore, it
is clearly established that said suit and disputes are raised after 50
years from 1968, as such, in my opinion, disputes as well as suit of
the objectionists is liable to be rejected under the provisions of the
Limitation Act by allowing an application under Order-7, Rule-11 (d)
of C.P.C. on the ground of limitation.

Further, it is my humble belief that suit of the plaintiff is
barred by the Section-85 of the Tenancy Act because prior to this
suit, earlier revenue court has finally decided the disputes regarding
tenancy and though the authorities have passed final order in respect
to the disputes of the objectionists filed before the Hon'ble Civil
Court by way of RCS No-27/2018, appears to have been filed on the
same and identical issue which is all ready been decided by the
competent authority i.e. legal jurisdictional Tenancy
Court. Therefore as per my view the suit of the objectionists is
deserves to be dismissed one the important ground of jurisdictions
and also hit under the principal of Resjudicata.

Further, my opinion is that disputes of the objectionists are not
tenable as per the principle of waiver and acquices and principles of
estoppels and res-judicata and by not accepting the disputes of the
objectionists, I am rejecting the objections of the objectionists.

In this way, on perusal of the revenue records and search report
submitted before me by Advocate Shri Raju A. Khatri and declaration
furnished by the applicants with respect the Non-Agricultural lands
bearing Final Plot No-103, allotted in lieu of land bearing Survey No-
457/1 & 457 /2. Under the Sola-Thaltej T. P. Scheme No-42, the land
admeasuring about 3619 Sq. Mtrs. (as per the Final Plot area), the
land situate lying and being at Village-Sola, Taluka-Ghatlodiya,




District-Ahmedabad, the title of the applicants No-4 are clear and
marketable and free from encumbrances.

I further observed that the said land is continuously running in
the joint ownership of the applicants No-1 to 3 for which they have
obtained Non-Agricultural permission on Dated/15/01/2019 from the
Government on payment of amount of premium and thereafter the
applicant No-1 to 3 have sold and conveyed the swaid land to the
applicant No-4 by way of Registered Sale-Deed Sr. No-B8B3, Regd.
Date/13/05/2019, an entry to that effect is appears to have been

posted in the record of right vide No-17600. The said entry is yet to
be certified.

In the above set of facts, I opine that the title of the SHANTI
CONSTRUCTION are clear and marketable and free from
encumbrances, charges or claims.

—
-

-

AHMEDABAD. il 1.'“ i QM{’{ ,
DATE/11/06/2019. Tfé E.F
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—  NEAR SHILAJ BUS STOP,
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VERSUS

1 STATE OF GUJARAT
—  THROUGH SECRETARY, REVENUE
DEPARTIENT, SACHIVALAYA
GANDHINAGAH

2 DEPUTY COLLECTOR

OFFICE OF DEPUTY COLLECTOR
AHMEDABAD

3 HEIRS OF AMBARAM JIVANDAS PATEL
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31 RAMESHBHAI AMBALAL PATEL
RAVIRAJ SOC, NE. GULI TALAV
SOLA,

TA: DASCROI, DIST. AHMEDABAD

32 BALDEVBHAI AMBALAL PATEL
RAVIRAJ SOC, NB. GULI TALAV
SCLA,

TA: DASCRO!, DIST: AHMEDABAD

33 SHAILESHBHAI AMBALAL PATEL
RAVIRAJ SOC, NR, GULI TALAY
SOLA
TA: DASCROI, DIST: AHMEDABAD

Respondent(s)
Being SFECIAL CIVIL APPLICATION No.3035012012___

Appearance on Recerd
MP AV PRAJAPATI as ADVOCATE for the Petitioner(s) No. 1

GOVERNMENT PLEADER for the Pespandent(s) No. 1
MR TRILOK J PATEL as ADVOCATE for the Respondeni(s) No. 3.1 - 3.3 ___

.) COURTS ORDER -

CORAM -
HONOUHABLE MR JUSTICE RM.CHHAYA _

{COPY OF CAV JUDGEMENT ATTACHED HEREWITH)
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IN THE HIGH COURT CF GUJRRAT AT RAHMEDABAD

S5PECTIAT. CIVIL APPLICATICN NHo. 3035 of :an.‘r.z_ﬂ

For Rpproval and Signature:

HOMOUHABLE MR JUSTICE E.M.CHHAYA ﬁ:‘iﬂ.ﬂ

1 Whether Report=rs 2f leocal Papexs may be allowed
te ==e khe judgmank ? ,

2 Ta be referrzd to Lthe Reporter or net 7

Whether their Lordships wish to see the fair copy
3 of the judgment ?

Whether this casze involves a substantial guestion
ef law as to the interpretation of the

4 - - - T
constitution of India, 1950 or ony order made
thereunder 7

Whether ik is ko be cizculeted ke the civil Jjudgs

STATE OF GUJRARAT & 2 - BRespondent (=)

Apperarance :

HR AW PRAJAPMATI £5r Petitbicner(s) : 1,

MR RONAK RAVAL AGP for Respondent(s) - 1,2

Mone Eor Respondenk(z) @ 3.

HE TRILOK J PATEL for Raspendenk(s) : 3.2.1, 3.2.2.3.2.3 ,

CORax - HCONOURABLE MR . JUSTICE HR.M.CHHAYA

e

Date : 16/10/2012
CAV JUDGMENT

1, Heard Mr.A.V. Prajapati, learned counsel for
the petitioner, Mr.Ronak Raval, learned A.G.P.
appearing on advance copy for respondent Nos.l

and 2 and Mr.Irileck J. Patel, learned counsel for
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respondent Mos.3/1 to 3/3 - Caveators.
2. By way of this petition under Article 226 of

the Constitution of India, the petitioner has

challenged order dated 10.01.2012 passed by the

g} Gujarat Revenue Tribunal in Revision Application
; E%- Ho .TEN/BA/40 /2010 whereby, the Tribunal has been
i & B pleased to confirm order dated 16.11.2009 passed
ﬁb;:* by the Deputy Collector (Land Reformas & Appezl),

4
- Anmedabad in Ganot Appeal No.81 of 2008 and also
order dated 28.08.1964 passed by Mamlatdar & ALT,

Daskzol in GCanot Case Neo.le0(spla).

3. The relevant facts arising out of this

petition are as under:-

3.1. The larnd bearing Survey No.457/1 admeaau;tng
0-47-55 sq.mtrs. was initially in the nams of
Shri Reva wMadha Pakhariya Patel. 1t transpires
from the record that Patel Reva Madha expired on
31.12.1933 and, at +that point of time, +the
Present petitioner was the only heir of deceased-
Patel Reva Madha and was minor and predecessor of
Teapondent WNos.3/1 to 3/3 -~ Patel Jivabhai
Kuberbhai WES made the guardian of the
petitioner. It dPPears that revenue entries were
alac made to the said effect. It transpires that
the land 4n qUEsStion was cultivated by Shri
Jiwvabhai Kuberkhai Patel as tenant (Ganotiya) and

Entry was alse wmutataeg En $he wawawias e —o o
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being Entry Mo.2262. It appears from the record
that the procssdings under Section 32-G of the
Bombay Tepancy and Agricultural Land Act, 1%48
{for short, the ‘Act') were initiated by the
firat authority i.e. Mamlatdar & ALT, Daskrodl
whieh came £o Dbe registered as Ganot Case
e . 160 (Sela). Shri Jivabhai expired meanwhile and
Kis son Ambarambhai tilled +he land. The said
proceedings culminated into order dated
2§ .08.1964 whereby, Ambaram Jivabhai was declared

to bBe the tenant. It transpires that after the

said order, Mamlatdar & ALT, Daskroi accepted the
price so fixed by khim and purchase certificate
was alsc issusd in favour of the tenant - Shri
Am-aram Jivabhai. It transpires that Entry
No.3001 dat=d 13.06.1968 came tO be nmutated in
faveur of Shri Ambaram Jivabhai. The petitioner,
claiming tc be the heir of original owner, filed
an appeal as previded under Section 74 of the Act
challenging said order dated 28.08.1964 in the
year 2008 i.e. after 44 years. The Deputy
Collecter, ahmedabad vide ordar dated 16.11,2009,
was pleased to dismiss the said appeal. It is
alsc pertinent tc note that at the time of filing
of the =a.d app=al by the petitioner, Shri
smbaram Jivabhai - original tenant had expired
and the present respondent Nos.3/1 to 3/3 were
made parties to the said appeal as the heirs of

la~= Shri 2mbaram Jivabhaz.
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2.2. Being aggrieved by the sald order, the
present petitioner filed revision applicaticn

before the Gujarat Revenue Tribunal which came to

be registered as Revision Application

No.TEN/Ba/Sf4l /2010,

3.3. The Tribunal, after considering the evidence
on record, has been pleased to dismiss the said
revision application vide impugned order dated

19, 903.. 2012,

4. The present petition is filed challenging all

the three prders as noted above.

5. Mr.Prajapati, learned counsel Tor the
petitioner submitted that as order dated
28.08,1964 is nullity, delay of 44 years would
net come in the way of the petiﬁione:.
Mr .Prajapati, learned counsel relying upen the
pedigres, submitted that as the grandfather of
the petitioner and respondent Nos.3/1 to 3/3 were
fanily memkers, grandfather of the respondent
Nez.3/1 to 3/3 was wrongly declared to be the
tenant of the property in queation. Mr.Prajapati,
learned counsel, therefore, submitted that the
procesdings under Section 32-G of the 2Ast are

wrongly undertaken, as the predecessors of the

petitioner and  respondents were relatives.
Mr . Prajapati, learned counsel submitted that the
oxders below are bad and illegal and the petition
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deserves to be accepted,

. As againat this, Mr.Asmita Patel, learned
A.5.F. has supported the orders passed by the

auThinrities below.

FTx  WETrilek J. Patel, learned counsel for
respondent Neo=.3/1 te 3/3 has denied the fact

that the petitioner and respondents are pelonging

te the same family. Mr.Patel, learned counsel
submitted that the land in question was actually
cultivated by Jivabhai Kuberbhai - grandfather of
the private respondents even before 1950-851 and,
therefore, his name is entered intc rewvenue
recoxd as tenant of the land vide Entry No.2267
dated 17.08.31956. Mr .Patel, learned counsel
submitted that after the demise of his
grandfather, name of his father-Shri Ambaram was
mutated in the revenue records vide Entry No.2703
dated F31.12.1963. Mr . Patel, learned counsel
submitted that, at no point of time, the
petiticner has objected to said order dated
28.08.1964, However, with an intention to extract
money, appeal was filed after 44 years without
explaining the delay. Mr.Patel, learned counsel
submitted that +the Mamlatdar & ALI, Daskrci,
after follewing procedure as prescribed under the
provisions of the Act, issued certificate as
preovided under Section 9 of the Act and the

relevant entries ware mutated in +the revenue
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record being Entry Nns.2858 dated 22.10.1565 and

Entry No.3001 dated 13.06.1968. Mr.Patel, learned
counsel submitted that the pedigzee relied upon
by The petitioner is also without any
suthenticity and that the sanme is not certified
by any autherity but is only a version before the
notary publie, that too, made on 23.12.2011.
Mr . .Patel, learned counsel submitted +hat ocrder
dated 28.08.1054 is passed on the basis of the
evidence on receord and 1is already acted upon in
the year 1964 itself. Mr. Patel, learned counsel
for the private respondents has alsc drawn
attention of this Court to the compromise made in
ivil Bppeal Nos.45 of 1989, &7 of 1989 and 85 of
1930 dated 17.3.1%94 as well as crder passsd on
the basis of such agreed terms and the decree hasa
besn drawn in terms of agreement vide order dated
17.3.1994. It may be noted that the appellate

Court has passed the following order:-

“The parties submit this agreement. It 1is
read over to them. They admit the same
voluntarily. Hence, recorded. The decres
be drawn in terms of agreement. The copies
af the same and the decree be kept in
proceedings of R.C.A. No.47/89 and R.C.A.
No.B8 of 90.7

§. The apuoeal was filed by the petiticner in the
year 2008 only with an intention to exfract more
maney . Mr . Patel, learned counsel for the private

respondents has also drawn attenticon of this
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Court to declaration dated 17.03.1994¢ which is
sigrned by the petitioner wherein, issue involved
in ths present petition is enumerated and it is
declared by the petitioner that the land in
question belengs to respondent Nos.3/1 te 3/3.
Mr.Patel, lsarnad counsel has relied upon the

following judgments:-

“{1i) Pune Municipal Cerporatioen V/a. State of
Maharashtra & ©Ors. reported in 2007(3) GLR
2610;

(11} Jadav Prabhatbhai Jethabhai V/s. Parmar
Karsankhai Dhulabhai reported in 2001{1) GLR
M=%

(11i) Hansaben W/O. Bhagwanbhai Ratnabhai &
Legal Guardian ¢f Minor Sanjay & Ors. V/s,
State of Gujarat & Ors. zreported in 2009(2)
GLR 1255;

(iv) Adambhal Sulemanbhai Desai, Chdirman,
Desai C(o.cp. Hous.Soc.Ltd., Dhandhuka V/a.

S5tate of Gujarat & Ors. reported in 2004(1)
GLE 506 and;

(v) Letrers Patent Appeal No.433 of 2011.%

9. Ralying upon the aforesaid judgments,
Mr .Patel, learned counsel contended that the
appeal has been filed after 44 years and even in
case, where the order is nullity, the Hon'ble
Apiex Ccourt has held that the same should be
challenged  within & reasonable tine and,
therefore, Mr.Patel, learned esunsel submitted

that the petition 18 meritless and the same
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deserves to be rejegted.

10. No other or further contentions are raised By

the learned counsel for the parties.

Ry

?f:\ 11. It can be seen from the record of the
EE ._“ petition, more particularly, crder dated

g %Ujm- 28.08.1964 passed in Ganct Case No.160(sola),

?@:*E? that the proceedings under Section 32-G of the

Act were initiated in relation to the land
bearing Suf?ey No.457/1 admeasuring 1 acres and 2
gunthas. It <+ranspires +that Dhuliben i.e. the
petiticner herein, was the landlady and, on the
death of the criginal tenant-Jivabhai Kuberbhai,
Shri Ambaram Jivabhai, predecesaor of respondent
Ros.3/1 to 3/3 was declared to be the tenant, It
appears that the Mamlatdar & ALT has considered
the revenue record which raflects name c:.';'f Shri
ghmbaram Jivabhai as the person-t#ldling-the LaHg
RN QUESEION 68 (Eillers eyl St appears that while
.« @eciding the issue whether said. Ambaram Jivabhad
is the tenant or not, the Mamlatdar & ALT has
reécorded the finding that there is no dispute.
between the parties as regards tenancy of the
land in question. It has been averred in the
affidavit-ir-reply filed by respondent Hes.3/1 tc
/3 that th: Manlatdar & ALT, while dealing with
Tenancy Case Fle.le0(50la), issued notice which
was served upon the petitioner and the petitioner

dppeared belore the Mamlatdar & ALT and accepted
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the predecessor of respondent Nos.3/1 to 343 as

tenant.

1z, In view af the abowve, the centention raised
by the petitioner that entry mutated in the
revenue records being Entry No.1081 wherein,
Jivabhai Kuberbhal was mentioned as guardian and,
therefore, he cannot be construed as a tenant,
does nast take the c¢ase of the petitioner any
further. It is worthwhile to note that in the
photocopy of the said entry (at page 30), it is
mentioned that Patel Rewabhai Madhabhai expired
on 31.12.1933 and the said entry came to be
mutated on 28,03.1934 whereas, in the typed copy
of the =2aid entry (at page 30/A of the paper
bock), wrony dates are mentioned i.e, 31.12.1963
and 28.03,1964. Even the date of certification of
the said entry, which is mentioned as 15.05.1964,
is wrongly mentioned in place of 15.05.1934. Tt
transpires that by Entry No.2262 dated
17.08,1956, name of Jivabhai Kuberbhai, whco was
great grandfather of respondent Nos.3/1 and 3/3,
came to be mutated as tenant, as he was
cultivating the land in guestion on the tillars
day. It transpires that after the death of
Jivabhal, name of Ambaram Jivabhai came tc be

mutated vide Entry No.2703 dated 31.12.1963.

13. In wview of the above, when the proceedings

were Lnitiated under Section 32-6 of the ZAct by
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the Mamlatdar & ALT, the petitioner had become
major. IThis faect 1s alsc evident from the order
of the Deputy Collector passad in appeal filed by
the petiticner under Section 74 of the &aAct
% wheérs:in, 1t is clearly mentioned that the father
of the petitionsr-Revakbhai Madhabhai died on

1,12 .3933.

CERTIFIED
COPY

)
AU EE AR

l4. It is evident from the record that after the
order paased by Mamlatdar & ALT on 28.08.1964,
certificate in Form-9 was issued in the name of
Anbaram Jivabhai and he also paid purchase price
and accordingly, Entry No.2858 dated 22.10.1956%
anid Entry 130.3001 dated 13.06.1968 came tc be
matated. It is pertinent to note that thereafter,
the dispute arose between the petitioner and
predecesseor of respondent Nos.3/1 to 3/3 whHerein,
pkhe petitioner has filed Civil Suit No.297 of
;1981 before the Civil Court, Maﬁ {(Rural) img
relation to the other lands .imcluding land in

i

_question bearing . Survey No.457/d. iha thEimatg
qy§u1t wa5 decreed in favour of the petitﬁon#ﬁ;*#h}
predecessor of respondent Nos.3/1 to 3/3 filed
Ciwvil Appeal Nos.45 of 1989, 47 of 1989 and 85 of
1940,

15. In the sald appeals, consent terms were filed
and the appsllate court has been pleased to draw
decree in terms of the said consent terms in the

apioeals wide qJudoment and decras dated 17 03 3604
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which is produced by respondent Nos.3/1 to 3/3
along with their affidavit-in-reply. These facts
are not distlosed by the petitioner before this

Conmrt .,

1e. The land in question is the part of said
consent decreese wherein, the petitioner has
declared that the predecessor o¢f respondent
Nes.3/1 to 3/3 has right, title or interest over
the land in question along with the other lands
which were subject matter of the appeals before
the appellate court. Respondent Nos.3/1 to 3/3
have also produced declaration sigred by the
petitioner dated 17.03.19%4 wherein, a
declaration has been made by the petitioner in
relation to the land in gquestion and the
petitioner has specifically declared that the
proceeding under Section 32-G of the 2act being
Case MNo.l60(5cla) was initiated and the same is
decided in favour of Ambaram Jivabhai-predecessor
of respondent Nos.3/1 to 3/3 and Entry No.2858

was alsoc made. The petitioner has alsc declared

in the said declaration that Form-9 has been
isaued in faveur of Ambaram Jivabhai and such an

entry is mutated being Entry No.3001.

17. It appears that after having been party to
the sald cocnsent decree as well as having made
declaration, az aforesaid, the petitioner herein

has preferread appeal as provided under Section 74
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¢f the 2Aci bkefore the Deputy Ceollector in the
year 2008 <challenging order dated 28.08.1964
passed by the Mamlatdar & ALT. The Deputy
Collector, by impugned order dated 18.11.2009,
was pleased te dismiss the said appeal
predominantly on the ground that it is filed

after 44 years,

18. It appears that being aggrieved by the said
crder, the petitioner herein has filed revision
application before the Gujarat Revenue Tribunal
and the Iribunal, after considering the
contenticns raised before it, has dismissed the

said revisicn application.

18. In wiew of the above aset of facts, it
transpires that petiticoner has, after having been
party to tha consent decree in the year 1994, as
an afterthought, filed appeal challenging order
dated 28.08.1964 after 44 years before the Deputy

Collector.

20. Mr .Prajzpati, learned counsel contended that
respondent Neos.3/1 to 3/3 and their predecessor,
more particularly, 2Ambaram Jivabhai, who was
declared to be the tenant, have wrongly declared
as tenants, as the petitioner and respondent

Nes.3/1 to 5/3 belong to the same family.

21, Except bhare contention, nothing is brought on

recaord. Mr . Prajagati. learned counaes) alan nlacad
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relliance on pedigree affidavit signed by the
petitioner dated 23.12.2011. The said pedigree is

not: certified- by any competent authority but is

merely & personal declaration made by the

N

b petiticner. Respondent Nos.3/1 and 3/3, in the
r gg affidavit-ir-reply, have categorically stated
i EE that such a pedigree affidavit is neitheyr
L%H_U‘_,.- authenticated nor legal and the same is false and
s &

concocted and have denied +the said faets.
Respondent WNos.3/1 and 3/3 have catsgorically
denied about relation between the parties. It may
be neted that such a pedigree is brought on
recerd only for the first time before this Court,

that too, as ocbserved above, on 23.12.2011.

22. From the above set of facts, it transpires
that the petitioner has admittedly challenged
¢rder dated 28.08.1964 after a period of ag
years. As observed by Mamlatdar & ALT in his
erder, notice was issued upon the petitioner and
no dispute as regards Ambaram Jivabhai being
tehant was raised., In addition to this, even in
the ciwvil litigation, which was filed by the
petitioner against the predecesscr of respondent
Nos.3/1 to 3/3, the petitioner in the appeal, is

Party teo the consent decree wherein, the land in

e

quezstion is included which is again backed by
declaration made by the petitioner on 17.032.1994,
IThus, the zappeal filed by the petitioner in the

@R = e R - - -, SIF P, B - Lt o . i - -
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pericd of limitatien and not within the
r=azcnable period. In addition t¢ this, the

petiticoner is also guilty of suppression of
material fact of having made declaration and

consent decrees made in the appeals which are not

disclosed in this petition.

23. s noted above, even typed copy of 7/12

extracts, which relate directly tc the main issue
invelved in the petition, is of year 1933 and,
therefore, it cannot be said that the petiticner
was mnot awsre. about the proceedings before the

Mamlatdar & ALT as well as in the Civil Court.

24. The Hon'ble Apex Court, in the case of Pune
Municipal Corporation V/s. State of Mzharashtra
reported in 2007(3) GLR 2610, while examining
the issue of reasonable time and while
b considering the revisional power under Section 34

ef the Act, has observed thus:-

“Z7. New, it is true that no period for
revisicn is provided in the Act. It was,
therefeore, submitted on behalf of +the
landowners that when the legislature did not
Think it fit to prescribe period of
limitation, such power can be exercised “at
any time2" and no Court by a “judicial fiat~
can  usurp legislative power and prescribe
paricd of limitation. It is no doubt true
that the statute does not fix pericd of
limitatzon within which revisicnal power
should be exercised under Section 34 of the
ACt. Tha legislature. in its wisdem W=a nnt
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fixed period of limitation as b i h=d

empowersd the State Government to exercise

revisional power sue motu. In our Jjudgment,

however, only in such cases i.e. where the

pericd of limitation is not prescribed that

the wconcept of “reasonable time” can be
=

invoked and pewer must be exercised within
such periad.”

25. Mr,.Trilck Patel, learned counsel, relying

upon the judgment of the Full Bench of this Court

in the case of Jadav Prabhatbhai Jethabhai V/s.
Parmar Karsanbhai Dhulabhai reported in 200%1¢1)
GLR .16 and Pune Municipal Corporation V/a, State
of Maharashtra & Ors., reported in 2007 (3) &i8”
2610, has rightly contended that even in case,
where the order is nullity, the same is required
to ke challenged within reasonable +ime. As can
be seen from the admitted facts, the petitioner
haz filed appeal after 44 years in the yedr 2008
challenging order dated 28.08.1964. Both the
authorities below have, therefore, rightly come
te the conclusion that the petitioner has not
challenged the order passed by the Mamlatdar <«
ALT within reasonable time and taking into
consideraticn the fact that it is challenged
after 44 years, have rightly Qismisaed the appeal
and the Tribunal has also rightly confirmed the

same by dismissing the main revision application.

26. B3 can be gathered from the facts of +this

case, order in favour of Ambaram Jivabhai was

maEaaard e L I A, S | - - - - - . e
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said Ambaram Jivabhali was declared to be the
tenant. As Ambaran Jivabhai has paid the purchase
price, Form-9 was lssued in his name. The said
orcer was passed after issuance ¢f notice to the
petitioner. The <contention that the petiticner
anc: predecessor of respondent Noa.3/1 teo 3/3
peleng to the same family and, therefore,
proceedings under Section 32-8 of the Act were
wrongly initiated, is neither based on any
concrete evidence nor is suppoxted by any
authenticated documenta and, as noted by this
Court, the same 1is produced by way of an
affidavit of pedigree dated 23.12.2011 for the

first time kefore this Court.

27. For the forgoing reasons, this Court finds no
error, much less any error of law, apparent on
the face of record in the findings recorded by
the Tribunal as well as the Deputy Collecter
(Land Reforms & Appeal), Ahmedabad. The petition
is, therefore, thoroughly misconceived and

meritless and the same deserves to be dismissed

and is herely dismissed. No order as to costs.

snﬂk

(R.M_CHEAYA, J.)

By Order ol the LJHJT

Deputy Heg strar
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