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REF:  CERTIFICATE OF ENCRUMDANCE for leaschold
Plot No.2435/ Taial Land admeasuring 441.055q.
Mirs., (As Per Municipal Record). nand 441,09
8q.Mtrs as per the city survey record Scheme Known
as “KRISIINA DBANSRI - 4™ situated ot :opp,
Gayatrinagar, shaherfartisadak, ghoghajakatnaka,
Bhavnagar. Land of city survey ward no.6, sheet

no.338, City survey no 3R 1470,

| have investigating tltleleaschold Plot No,2435/8 Total lond  admeasuring 441.058q.
Mirs,, (As Per Municipal Record), and 441.09 Sq.Mirs as per the eity survey record Scheme
Known as “KRISHNA BANSRI — 4 " situated ot :opp, Gavattinagar, shaherfartisadak,
phoghajakainaka, Bhavnagar. Land of city survey ward no.6, sheet no.338, City survey
no.3814M. And searches of there record for the last 30 years from 1993 to 2023 has been
carried out in the office of The Sub-Registrar or Assurnce, Bhavnagar-1 (City) and
Bhavnagar-{Chitrz-Ruva) on 20/07/2023 EC No. 202301100010869 and 19/0772023 [C
No.202301200008241 and 18/07/2023 No.8022023799570, and oblsin statement showing
charge on properties.did net reveal any subsisting. charge, mortpage or any other kind of
encumbrances registered  thereatover the said property, bul one Monaben Keyurbhaj
Sarvaiya has filed sp.civil.suit no.1572022 in covrt of the principal Senior civil Judgpe
Bhavnagar against KISHORSINH BIIAILAL ZALA for duc hier money and she has ficld Lis-
Pendis for the same in the office of the Sub-Reg,Bhavnagar-2, vide Registercd at no.7056
dated 161172022 and [ state that said suil is for recovery of money and same is pending in

court of law and thete is no any prohibitory order and ¢ or injection has been past by

"ble Court and / or any competent Authority against KISHORSING BIA AL ZALA and
er Monahen Keyurbhai Sarvaiva Field R / Appeal 402023, Civil Application Ne. 172023 Ficld i (he

¥ Coun of Gujarat Ahemdabad and FHon'ble Court and / or any competent Authority no any
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prohibitory arder inject;
and / or njection has been past ngainst Kishorsinh Bhailal Zala and

caplioned property and i i
y Phave issucd Title Clearance Cenificate on 11/10/2022 for the same.

It is hereby cortify that the title of KRISIINA BANSRI — 4, to the said
property briefly described in the schedule written hereunder clear marketable
and frec from any ENCRUMPANCE OVER TIiE SAID PROPERTY and said
0“1'1-:: KISHORSINIL BHAILAL ZALAlas not availed any financial
Assistance from any financial instittion and has not create any kind of charge

on prnpq:rt}-_

THE SCHEDULE BRIFF DESCRIFTION OF THE PROPERTY

All that piece or parcel to titleto leasehold I'lat No.2435/18 Total Land admeasuring
441.055g. Mirs., (As Per Municipal Record), nnd- 441.09 Sq.Mtrs as per the cily survey
record Scheme Known as “KRISIINA BANSRI - 4 ™ situated o1 :opp, Gayatrinagar,
shaherfartisadak, ghoghajakatnaka, Bhavnagar, Land of cily survey ward no.6, sheet no.338,

City survey no.3814/B.and bounded on and towards :

NORTH  : This Side Plot No.2434,
SOUTH  : This Side Plot No.2435/A.
EAST = This Side 70 Foot Road.

WEST : This Side Plot No.2435/C.

Dated 20* JULY, 2023
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11 7" Enrollment No.G/1196/2001
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Petitioner And Advocate

1) SMT. MONA KEYURBHAI SARVAIYA
Advocate - MR SP MAJMUDAR(3456),
, MR MAHARSHI G PATHAK(6102)

[ Respondent And Advocate

1) SHRI KISHORSINH BHAILALBHAI ZALA
Advocate - MR DHAVAL D VYAS(3225)
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FIRM THROUGH ITS PARNTERS(Legal Heir)
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Advocate -MR DHAVAL D VYAS(3225)

2.2) RAVIRAJSINH KISHORSINH ZALA
Advocate -MR DHAVAL D VYAS(3225)

2.3) VIRAJSINH KISHORSINH ZALA
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Petitioner And Advocate

1) MONA KEYU RBHAI SARVAIYA
Advocate-M G PATHAK
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Advocate - PV JANI
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2.1) KISHORSINH BHAILALBHAI ZALA
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SPECIAL CIVIL SUIT NO.15 OF 2022
COMMON ORDER BELOW EXH.5 & 13

1. Read the application. Heard L.A. Mr.M.G.Pathak for the
plaintff as well as LA.Mr. P.V.Jani for the defendants
respectively. Perused all the documents which have been
produced by the parties. As the relief prayed for in Exh.5 and

Exh.13 are semiliar, both application heard and decided
together,

2. The present application is preferred by the plaintiff for
interim injunction against the defendants under Order 39
Rule 1 and 2 and as per Section 151 of the Civﬂ Procedure
Code. To avoid the repetition of the facts, the facts of the
applications have not been reiterated in this order'

3. The defendants have filed objections against the interim

injunction application at exh.16 and also ﬁ1|ed written -_-_-“
statement of the suit at exh.17. The objections filed by the
defendants are in nutshell is that the suit of the plaintiff is
| barred by non-joinder of necessary parties and mis-joinder of
j('\)) necessary parties. It is also barred by delay, latches and
principle of estoppel. The plaintiff has suppressed the
material facts before the Court hence, the application is not

nable. No proper cause of action has been ansen to file the

o file such suit. It is also contended that the

nts have never executed any promissory notes and
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agreed to pay 2.75% interest. Even the defendants have not
- made any oral agreement with the plaintiff to sell out the
showroom and flats in K.B.Dreams scheme. The defendants
have categorically denied that the plaintiff has given
Rs.10,00,000/- on dtd : 06,06.2019, Rs.20,00,000/- on dtd :
16.08.2019, Rs.15,00,000/- on dtd - 16.08.2019,
Rs.20,00,000/- on dtd : 24.07.2019 and Rs.35,00,000/- on
dtd : 05.06.2019. It is also contended that the defendants
have never borrowed Rs.2,28,82,137=60 from the plaintiff, It
| is also contended that the plaintiff has not made any
agreement for the commercial showroom and flat no.101,
301, 402, 501, 601 and 701. The defendant is the having the
absolute power to dispose off such property as mentioned in
the plaint. As the plaintiff has mentioned the cause of action
in her plaint, the suit of the plaintiff is clearly barred by law
- of limitation. The defendants have not accepted the contents
of promissory notes and not agreed to pay the interest on
such promissory notes. The suit is also barred by provisions of
- Specific Relief Act as well as Contract Act. Further, it is also
contended that it has come on the record that the defendants
o have made agreement to sale with the another persons, even
> J though, the plaintiff has not challenged such agreement to

sale before this Court. It is also stated that the suit of the

plaintiff is only for recovery of money and in such cases, no
interim injunction can be granted. There is no prima facie
case of the plaintiff. Even the balance of convenience is also

not in favour of the plaintiff and there is no irreparable loss if




) Issue Nos.1 to 3

6.

3/10

such interim application would be refused. Hence, prayed to

reject the present applications.

Considering the above facts, the following issues are

necessary for the determination of present application undex

order 39 rule- 1, 2 of The Civil Procedure Code:

1. Whether the plaintiff proves her prima facie case?

2. Whether balance of convenience is in favour of the
plaintiff ?

3. Whether irreparable injury or loss will be caused to the

plaintiff if an injunction as prayed for is not granted?
4. What order ?

My findings to the above issues are as under
1. In the negative.
2 [n the negative,
3. In the negative.
4

As per final order.

-t REASONS :-

For the sake of convenience and to avoid repetition of facts,

all three issues have been discussed together, |

. As per averment of plaintif, plaintiff had time to time made

-._payment to the defendant for booking of flat in' the scheme

nameﬁ K.B.Dreams situated on Plot no, 1777/B-1/A-1, A-2/B
at Saldarnagar Bhavnagar. Further the defendant, has also

exe,cutgd promissory notes in favour of the plaintiff and
3 I;

r/"
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assured to give interest on such amount at the rate of 2.75%
per month if he failed to allot flats in the scheme and the
amount would be considered as deposit. Thus, the plaint itself
clearly shows that the plaintiff has made oral contract with
alternative relief that if defendant fails to allot flats then the
defendgnt will pay interest on the promissory notes. Further;
averment of the plaintiff shows that he would book the flats
in the name of the plaintiff and if the flat is sold at higher rate
he would give profit otherwise defendant would execute
registered sale-deed of the amount due to the plaintiff and if
the flats are sold to other parties the defendant would give
interest @ 2.75% per month for the amount invested. It is
also the averment of the plaintiff that first the defendant had
issued stamp receipt but thereafter the defendant had taken
back all such stamp receipts and had issued promissory notes
in favour of the plaintiff. As per say of the plaintiff, an oral
agreement has been taken place between the plaintiff and the
defendant no.1 but the plaintiff has not produced any prima
facie evidence by which court can infer that for the
& \commercial showroom  at ground floor and flat
]10.101,301,402,501,601 and 701 in the scheme of KB
| Dreams, an agreement has been executed between the
parties. It is the case of the plaintiff that even though the
defendant has made agreement to sale with the plaintiff, the
|defendant has executed registered- agreement for sale in
| favour of other buyers. Even the defendant has not paid any

- interest on the demand promissory notes. Hence, the plaintiff
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has filed the present suit. |
8.  The plaintiff has produced calculation sheets at r;nark 4/6 to
4/10, which shows the calculation of interest mwl'uch is due

from the defendants. Thus there are only money transaction

between the plaintiff and the defendant no.1. Further the
plaintiff has prayed two reliefs in para 11 of plalnt out of

which relief A is relating to pass the decree of
Rs.2,28,82,137=60 paisa with 18% interest and the relief B is

relating to direct defendants to perform part peréormance of

oral agreement for the commercial showroom at ground floor

and flat n0.101,301,402,501,601,701 at KB Dreams. Further

as per averment of the plaintiff, the plaintiff has paid total

amount of Rs.1,00,00,000/- and in lieu of such amount, the
defendant agreed to sell showroom and some flats to the
plaintiff, then relief may be either to recover am!ount which

has been paid by the plaintiff to the defendant o'xJ_ alternative

relief may be that the defendant may execute registered sale-

deed for the showroom at the ground floor and other flats but

, the plaintiff has asked both the reliefs simultaneously means
M the plaintiff wants to recover Rs.2,28,82,137=60 amount
from the defendant with 18% interest and alsc!: wants to

. |
execute agreement to sale for the disputed flats, such reliefs

not be granted simultaneously to the plaintiff,

%9, R Fro mark 4/1 to 4/5, prornlssory notes has been produced

e plalntlff It transpires from such documents that all
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executed on 06.06.2019 for the period of three months from
06.06.2019 to 06.09.2019. "Then, looking to mark 4/2, this
promissory note is for Rs$.20,00,000/- and it has been
executed on 16.08.2019 and this was also for the period from
16.08.2019 to 16.11.2019. Mark 4/3 is the promissory note
for Rs.15,00,000/- and it has been executed on 24.07.2019
for the period of three months from 24.07.2019 to
24.10.2019. Mark 4/4 is the promissory note for Rs.
20,00,000/- which is executed on 05.06.2019 for the period
of three months from 05.06.2019 to 05.09.2019. Mark 4/5 is
the promissory note for Rs,SS,O0,000,_’- which is executed on
16.08.2019 for the period of three months from 16.08.2019
to 16.11.2019. Out of all these promissory notes, mark 4/2
and 4/5 are within limitation means from dt.16.11.2019, suit
should be filed within three years and the present suit has
been filed on 02.11.2022. It means except these two
promissory notes, other promissory notes are not within time
limit. As per Article 34 of Limitation Act, if any promissory
‘note is there and time is fixed to pay the amount, then
limitation starts from the date from which the last date for
I-the payment ends. Thus except two promissory notes, all
other promissory notes are time barred.
Further, at mark 20/1 to 20/3, the plaintiff has produced the
call details of defendant no.1 and defendant n0.2(B). This call
details are conversation between the defendant no.l and
husband of the plaintiff. It only shows the call history and

prima facie it does not reveal that number shown in such call




11,

12,
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history is actually having by the defendant or by the husband
of the plaintiff. Whether these numbers are official number of
the defendant no.1 and 2 is not prima facie proved before this
Court. Further, at mark 20/4, xerox copy of passbook has
been produced but it is only the one page and it does not
reveal who is having the bank account for this passbook. No
page of bank details has been attached with such passbook.
Thus mark 20/4 is insufficient and incomplete document by
which it can not be said that from whose account, money has
been transferred,

Further, at mark 21/1, one pen drlve has been produced by
the plaintiff. The plaintiff has produced such pen drive to
show that there is oral agreement between the plaintiff and
the defendant for the disputed property as mentioned in the
suit. This Court has run this pen drive in the personal laptop
and heard parlance which has been stored in this pen drive.
But it can not be firmly said that both the persons whose
voice is heard in the parlance are actually the husband of the
plaintiff and another persons are the defendant no.1 or the
defendant no.2(B) because any person can talk by taking
names of another persons. Further to prove such conversation
either there should be admission of the concerned person or
voice spectrography report should be done to prove such.

conversation between the parties.

For the sake. of argument, if we consider that there are-

conversation or talk between the parties in the pen drive,

then one thing clearly comes on the record that money was

L T
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not lent by the plaintiff but was lent by her husband

Keyurbhai. Second thing, even out of such lent money, entire

amount was not of Keyurbhai but Keyurbhai taken such
money from another persons and assured them to give
interest. Thus Keyurbhai has also worked as mediator
between unknown persons and defendants, Again and again
it comes on record through this parlance that husband of the
plaintiff Keyurbhai rrequested to the defendant no.1 that 1
have taken this money from another person and I have to give
answer to those persons so please give my money back. Thus,
the plaintiff has not made agreement to sale with the
defendant no.1 or with the defendant firm. Further, from
such data of the pendrive, it comes on the record that money
which has been mentioned in this suit is not of either plaintiff
or her husband. But the husband of the plaintiff has taken
such money from various persons and after that, for the
purpose of investment and to earn money have lent such
rupees to the defendant and if there may be any profit from
'the construction or sale out of such showroom or flats, then
 Keyurbhai would pass this money to the various persons from
_.'whom such money has been borrowed. Thus, all these

‘persons are effected persons and necessary parties in the

| present suit because they are the real owner and entitled
| persons for such disputed money.

13. | [From the documents which have been produced by the

plaintiff, ‘it comes on the record that there are no specific

agreement to sale berween the plaintiff and the defendant.
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Per contra, from the common conversation in the pen drive,
it transpires that Keyurbhai has collected some money from
various persons and after that, he has given sucl|1 money to
the defendant and when the defendant has not plaid interest
on such amount then the plaintiff has filed the present suit,
As discussed earlier, promissory notes which has been
produced in this suit, out of 5 promissory note only 2
promissory note is within time limit. Thus, this is simple
recovery suit , prima facie no facts come on the record that
there was existence of the oral agreement between the parties
for the particular property as mentioned in the plaint.
Further, the plaintiff has hided the material facts Jthat money
which has been lent to the defendant is not of hIS 0Wn money
but he has collected such money from various persons. The
plaintiff has not averred such fact in her plaint but during the
pendency of such interim application, pen drive has been
produced by the plaintiff and after hearing parlance between
the parties, such facts comes on the record that Keyurbhai has
0(7 taken money from the various persons. Thus, there is no
prima facie case of the plaintiff. Balance of convenience is

also not in favour of the plaintiff. There is no irreparable loss

[0 the plaintiff. Whatever transaction taken place regarding
1 «'I"\oney was between the husband of the plaintiff and the
E ey ae ndants. The plaintiff has not averred anywhere that this
1 }iﬁ] ney was of her husband. Even as discussed earlier such
tire money was also not of Keyurbhai. Thus,; there is no

-direct irreparable loss to the plaintiff herself. Therefore, as the
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three main essential ingredients for the interim application
has not been satisfied by the plaintiff, she is entitled to get the
reliefs as prayed for. Thus, I do not find any merit in this
application. Therefore my answer to issue Nos.1 to 3 is in the
negative. Hence, I pass following order in the interest of
justice:

-1 ORDER :-

The present both applications of Exh. 5 and Ex}}.IB for the
interim injunction are hereby rejected.

Copy of this order be kept with the application - Exh.13.

Cost of this application will be Ifollowed by fina;l‘decision of

the suit,

|
Pronounced and signed in the open Court today, on this 9

day of January, 2023 at Bhavnagar 927
:

Place:Bhavnagar [Harishkumar Navinchandra Ramavat]
Date :09.01.2023 2nd Additional Senior Civil Judge,
_____ Bhavnagar |

Unique Code GJ00822
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IN THE COURT OF PRINCIPAL SENIOR CIVIL JUDGE AT BHAUNAGAR

Sp.C.S. 4. Y /2022

Smt. Mona Keyurbhai Sarvaiya

Age-Adult, Occupation-Household, Religion-Hindu,

Residing at 1761/B-1,

Panchsheel Co-operative Housing Society Ltd.,

Behind Devuma Temple,

Sardarnagar,

Bhavnagar <<< Plaintiff
VERSUS

(1)  Shri Kishorsinh Bhailalbhai Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
Residing at Block No.5-1/2, Rajveer Apartment,
Bhadevani Sheri, Bhavnagar

(2)/ M/s. Rajveer Builders a partnership firm through partners
(A)Shri Kishorsinh Bhailalbhai Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
(B)Shri Ravirajsinh Kishorsinh Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
(C)Shri Virajsinh Kishorsinh Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
Residing at Block No.S-1/2, Rajveer Apartment,
Bhadevani Sheri, Bhavnagar

<<< Defendants
Sub.: Suit to recovery Rs.2,28,80,137=60

(1) The plaintiff Smt. Monaben Keyurbhai Sarvaiya is residing at Bhavnagar and is
carrying out her activities and is residing at address above. The plaintiff had time
to time made payment to defendant for booking of flat and the defendant had
assured that he would give flats in the scheme name K B Dreams situated on Plot
No.1777/B-1/A-1, A-2/B, at Sardarnagar, Bhavnagar recorded in City Survey
Department vide City Survey ward No.6 Sheet N0.321 Survey No.4015/5
furthermore the defendant had executed demand promissory note in favor of
plaintiff and assured to give interest on the said amount @ 2.75% per month if he
failed to allot the flats in the scheme and the amount would be considered as
deposit.

(2) Shri Kishorsinh Bhailalbhai Zala is developer by profession and the defendant had
assured the plaintiff and also teld to invest in his firm M/s. Rajveer Builders for
the scheme KB dreams for which he would book the flats in the name of the
plaintiff and if the flat is sold at higher rate he would give profit otherwise the
defendant would execute Registered Sale Deed of the amount due to the plaintiff.
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(5)

(6)
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And if flats are sold to other parties the defendant would give interest @2.75% per

month for the amount invested. The plaintiff had paid Rs.10,00,000=00 on
Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=00 Dt.24/07/2019,
Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019. The above stated
amount was paid to defendant by the plaintiff against which first defendant had
issued stamp receipt but thereafter the defendant had taken back all the stamp
receipts back and had issued promissory notes in favor of plaintiff the said
promissory notes are produced herewith list of documentary evidence.

The plaintiff submits and states that as regards the promissory notes of
Rs.10,00,000=00 Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=00
Dt.24/07/2019, Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019 the
interest rate stated there in the outstanding amount stands Rs.2,28,82,137=60 the
interest statement duly calculated acknowledged by the defendant is also produced
herewith list of documentary evidence. The acknowledged letter with interest
statement is produced herewith list of documentary evidence.

The Plaintiff submits and states that the defendant had booked, commercial
showroom at Ground Floor, Flat No.101, 301, 402, 501, 601, 701 in the scheme KB
Dreams situated on Plot No.1777/B-1/A-1, A-2/B, Sardarnagar, Bhavnagar and
recorded in City Swrvey Department vide City Survey ward No.6 Sheet No.321
Survey No.4015/9/A/1/A. The said flats were booked by plaintiff and then also the
defendant No.2 has executed Registered Agreement for Sale in favor of other
buyers and have betrayed the plaintiff. In these circumstances the plaintiff has no
option but to file the civil suit before honorable court.

The plaintiff has carried out searches at Sub-Registrar Bhavnagar-2 (Chitra) and
as per search the defendant has already sold the flats and has also executed
Registered Agreement for Sale with various parties and the search certificate
showing various Agreement for Sale and sale deed executed by the defendant No.2
inspite of booking of plaintiff the search details obtained from Sub-Registrar is
annexed herewith list of documentary evidence.

The defendant as per knowledge of plaintiff is owner of property comprising of Plot
No.2435/B situated at Shivaji Circle, Behind Shreeji Pan Soda, Bhavnagar and
recorded in City survey Department vide City Survey ward No.6 Sheet No.338
Survey No.3814/B. The defendant No.1 iz owner of said property and the plaintiff
hereby declares that the said property may also attached by the court for recovery

of dues.
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(7) The cause of action of the suit has arisen since the plaintiff had made payment
Rs.10,00,000=00 Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=00
Dt.24/07/2019, Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019 to
the defendant No.1 and defendant No.1 had promised to give commercial
showroom at Ground Floor, Flat No.101, 301, 402, 501, 601, 701 to the plaintiff but
the defendant No.2 had executed Registered Agreement for Sale in favor of other
parties and thereafter had taken back the receipt of payment and had further
issued demand promissory note and promised to pay the interest thereon. The
defendants thereafter did not make any payment to the plaintiff nor has given any
interest and has only acknowledged the debt hence the cause of action to file the
suit against the defendants has arisen in jurisdiction of court and still continues.

(8) The scheme of defendants are at Bhavnagar and the plaintiff had made payment to
the defendants at Bhavnagar and the defendant No.1 has issued promissory note
at Bhavnagar and acknowledged the debt at Bhavnagar, hence the honorable court
has jurisdiction to entertain, conduct and dispose off this suit.

Flat | Prop. PARTY NAME Deed Deed DETAILS Builtup
No. Value Date. No. 5q.Mtr
Rs.

702 | 2600000 | NEERAJ CHIMANLAL TEJVANI 07-07-2022 4274 | H@s RswR/Aum 142.51

701 | 2950000 | RATAI MANJUBEN SURESHBHAI 06-07-2022 | 3263 | sletvid (501 <R} 161.35

602 | 2600000 | VISHVANATH DHANRAJ SHARMA 07-07-2022 4273 | #@s %3/ 142.51

601 | 2950000 | KELVANI GITABEN MUKESHBHAI 24-01-2022 419 | Gsluid (5071 AdIR) 161.35

502 0 | NO DATA AVAILABLE

501 | 2950000 | MAKHEJA KOMALBEN SURESHBHAI 11-01-2022 152 | “leliuid (s0Rs cdIR} 161.35

501 MAKHEJA KOMALBEN SURESHBHAI 03-08-2022 4802 | H@s Rgir/Aua 161.35

KIMTANI NIRMALABEN
402 | 2600000 | CHANDRAKANT 19-03-2021 1580 | Gielivd (5671 IR} 142.51
401 | 2950000 | RAJANI KANTABEN NILESHBHAI 03-08-2022 4803 | ¥@s Raz/Aue 161.35
MAHENDRABHAI PURANMAL

302 | 2600000 | GAMBHANI 22-07-2022 4565 | 4@s RreR/Aug 89.93

301 0 | VINODRAY JIVANDAS PARIKH 22-07-2021 | 3574 | Release (Fix duty) 83.18

301 | 2950000 | KESHVANI HEENA PRAKASHBHAI 24-01-2022 424 | Glelid (5091 IR} 161.35

KIMTANI RAJESHBHAI

202 | 2600000 | CHANDRAKANTBHAI 04-06-2022 | 3560 | @s ke du 142.46

102 | 2600000 | GURUNANI BHAVESH SACHANAND 11-01-2022 153 | Gleluid (50%1 IR} 142.46

102 GURUNANI BHAVESH SACHANAND 18-08-2022 | 5041 | u@s ¥esi/Auw 142.46

101 | 2950000 | KIMTANI MOHIT PARMANANDBHAI | 19-01-2022 332 | Gllotivid (563 cIR} 161.35

(9) This suit is valued at Rs.2,28,82,137=60 and is brought on court fee stamp of

Rs.75, 000=00 is affixed, which are just and proper for court fees and advocate fees.

(10) The names and addresses stated in the plaint are just and proper and all the

documents on which plaintiff relies are produced herewith separate list of
documentary evidence. The copies of plaint and documentary evidence to serve the
defendants are attached herewith.

-4-
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SCHEDULE-I(KB Dreams)

Brief Description of Property

Bhavnagar Registration District sub-district Bhavnagar-2 (Chitra) property comprising of
Commercial showroom at Ground Floor, Flat No.101, 301, 402, 501, 601, 701, in the
scheme KB Dreams situated on Plot No.1777/B-1/A-1, A-2/B, Sardarnagar, Bhavnagar and
recorded in City Survey Department vide City Survey ward No.6 Sheet No.321 Survey
No0.4015/9/A/1/A:

SCHEDULE-II

Brief Description of Property

Bhavnagar Registration District sub-district Bhavnagar-2 (Chitra) property comprising of
Plot No.2435/B situated at Shivaji Circle, Behind Shreeji Pan Soda, Bhavnagar and
recorded in City survey Department vide City Survey ward No.6 Sheet No.338 Survey
No.3814/B:

(11) The plaintiff brings this suit before the honorable court and prays for following

reliefs:

a) To pass a decree of Rs.2,28,82,137=60 in favor of plaintiff against the
defendant at running interest of 18.00% up to the date of realization
recoverable from defendant by all their movable and immovable
properties.

b) To pass a decree against defendant declaring Commercial Showroom
at Ground Floor, Flat No.101, 301, 402, 501, 601, 701 at KB Dreams
for which deed of conveyance may be executed by defendant in favor
of plaintiff or court may appoint, court commissioner to execute sale
deed for the said flats in favor of plaintiff.

¢ To award all the costs of suit from the defendants.

d) To grant all the just and necessary relief which are ancillary to this
suit.

BHAVNAGAR
Dt.02/11/2022.

veer=» VERIFICATION -.-...

I undersigned Smt. Mona Keyurbhai Sarvaiya do here by declare that, above
stated facts, which are stated in the plaint is true and correct as per my knowledge and

belief and hence, I sign below in the confirmation of contents in the petition.

BHAVNAGAR
Dt.02/11/2022.
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veeree AFFIDAVIT ---...

I undersigned Smt. Mona Keyurbhai Sarvaiya, Age-Adult yrs., Religion-Hindu,
Occupation-Household Resending at _1761/B-1, Panchsheel Society, Behind Devuma
Temple, Sardarnagar, Bhavnagar do hereby solemnly affirm on oath and state that,

I had booked Commercial Showroom at Ground Floor, Flat No.101, 301, 402, 501,
601, 701, in scheme KB Dreams from the defendant and the defendant had thereafter
executed promissory note and thereafter acknowledged the debt the defendant has not
made any payment to the plaintiff and hence the plaintiff is constrained to bring this
suit and all averments made in the suit and the documentary evidence are produced
with the suit the plaintiff prays to grant all relief prayed in the suit.

The above stated facts being true and correct I solemnly affirm on oath.

BHAVNAGAR
Dt.02/11/2022.

Identified by,

WWaharshi T3, Tatheak.,

ADVOCATE



IN THE COURT OF PRINCIPAL SENIOR CIVIL JUDDGE AT BHRAUNAGAR

Sp.C.S. /2022

Smt. Mona Keyurbhai Sarvaiya

Age-Adult, Occupation-Household, Religion-Hindu,
Residing at 1761/B-1,

Panchsheel Co-operative Housing Society Ltd.,
Behind Devuma Temple,

Sardarnagar,

Bhavnagar <<< Plaintiff
VERSUS

(1) Shri Kishorsinh Bhailalbhai Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
Residing at Block No.S-1/2, Rajveer Apartment,
Bhadevani Sheri, Bhavnagar

(2) M/s. Rajveer Builders a partnership firm through partners
(A)Shri Kishorsinh Bhailalbhai Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
(B)Shri Ravirajsinh Kishorsinh Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
(C)Shri Virajsinh Kishorsinh Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
Residing at Block No.5-1/2, Rajveer Apartment,
Bhadevani Sheri, Bhavnagar <<< Defendants

... Documentary Evidence ...

32'. DOCUMENTS DATE REMARKS
1. | Demand Promissory Note Rs.10,00,000=00 | 06/06/2019 | Xerox copy
2. | Demand Promissory Note Rs.20,00,000=00 | 16/08/2019 |  Xerox copy
3. ' Demand Promissory Note Rs.15,00,000=00 24/07/2019 | Xerox copy
4. | Demand Promissory Note Rs.20,00,000=00 05/06/2019 |  Xerox copy
5. | Demand Promissory Note Rs.35,00,000=00 1 16/08/2019 | Xerox copy
6. | Letter of Acknowledgement of Debt | | Xerox copy
7. | Letter of Acknowledgement of Debt ‘ | Xerox copy
8.  Letter of Acknowledgement of Debt . Xerox copy |
9. | Letter of Acknowledgement of Debt | Xerox copy
10. | Letter of AcknowledgementofDebt |+ | Xerox copy
11.  Property card of City Survey No. 4015/9/A/1/A | True copy
 12. | Property card of City Survey No.3814/B |  True copy
13. Search obtained from Sub-Registrar with | 29/10/2022 ‘ Originals
Search Certificate .

BHAVNAGAR
Dt.02/11/2022.
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(Payable to either or Survier them)

or order the sum of Rupees TN L-m(_f.' Onat) L e

only with interestat 2= 75 Rs. ( Rupees Ps.)
percent per month for the value received Cheque/Cash this day.

KISHORSINH .B. ZALA
WMAHETA MARKET,
OPP. MAHALAXMI MANDIR

Address :-
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Rs.__20,00,000 I~ Date :- !E Jaidi‘aiﬂ
On demand | / we Promised to pay to AH@Q{&&E&, K. 8ARNBZY
B ot Faekn - 16 ]0&/2013 To 16/2412049

(Payable to either or Survier them)

or order the sum of Rupees [lenty Z:uaf ond L —mm

only with interest at 2.75%= Rs. ( Rupees Ps.)
percent per month for the value received @imsgma/Cash this day.

Address :- KISHORS'"H . E, ZALA
MAHETA MARKET

VORA BAZAR, BHAVNAGAR.
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Authorised Signature
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Rs. 20,00,000 }-

On demand | / we Promised to pay to __ N4 E]gm A . Han EQ’EZQ

3 poxth Folin 0510612019 7o 05 )o9lo019

(Payable to either or Survier them)

or order the sum of Rupees Tl et Y Zﬂﬁﬁ' Lnd L

only with interestat_2 <« 75 Rs. ( Rupees Ps.)
percent per month for the value received Cheque/Cash this day.

Address ;- KISHORSINH .B. ZALA
MAHETA MARKET,

VORA BAZAR, BHAVNAGAR,

Authorised Signature
IH!II!l!!ﬁl!!!!l!!!l!!!ﬁ!




. ¢ R R R R E R 2R R R E R B R R R EEEE RO
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On demand | / we Promised to pay to Z!lgﬂﬂaﬁa{ M. SARNAT YA
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(Payable to either or Survier them)

or order the sum of Rupees Thiery Eve luc only i——ou

only with interest at _3...QD_‘Z—.Rs. ( Rupees -
percent per month for the value received Cheque/@wsh this day.cht No - 699 343 .S
. KISHORSINH B. ZALA
' MA :
QPP. MAHALAXMI MANDIR,
VORA BAZAR, BHAVNAGAHN.
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K... B..... ZALA

Interest Calculation
PERIOD FROM 01-05-2019 TO 30-06-2021

PAYMENT RECEIPT
DATE | S | sank | PARTICULARS wiTHoRAWALs | DEPOSITS |  BALANCE
OPENING BALANCE :
17-05-19 | 699749 | SBI | KISHORSINH B.ZALA - FROM MONAA/C. 3% 3,500,000.00 - 3,500,000.00
16-08-19 | Int.1 Chg. | 17-05-19 7O 16-08-19— 1% 105,000.00 - 105,000.00
16-08-19 | Int.1 | Kesh | 17-05-19 TO 16-08-19--- 2% 210,000.00 - 315,000.00
19-08-19 | 805743 | S8l | CHQ.RECEIVED FROM K.B. ZALA - 105,000.00 210,000.00
19-08-19 | RM. | Kesh | KESH DIRECT TOR.M. - 210,000.00 .0.00
16-11-19 | Int.2 | Chq. | 17-08-19TO 16-11-19-- 1% 105,000.00 - 105,000.00
16-11-19 | Int.2 Kesh | 17-08-19 7O 16-11-19— 2% 210,000.00° = 315,000.00
16-11-19 | 1mPS SBI | CHQ.RECEIVED FROM K.B. ZALA - 100,000.00 215,000.00
16-11-19 | HOME | Kesh | KESH DIRECT TO HOME - 210,000.00 5,000.00
31-12-19 | Int.3 Chq. | 17-11-1970 31-12-19-- 1% - 15 days 17,500.00 - 22,500.00
31-12-19 | Int.3 | Kesh | 17-11-19 TO 31-12-19— 2%- 15 days 35,000.00 - 57,500.00
31-03-20 | Int.4 Chg. | 01-01-20TO 31-03-20-— 1% 106,725.00 164,225.00
31-03-20 | Int.4 | Kesh | 01-01-20TO 31-03-20-- 2% 213,450.00 377,675.00
30-06-20 | Int.5 | Chg. | 01-04-20 TQ 30-06-20-- 1% 116,330.00 494,005.00
30.06-20 | Int.5 | Kesh | 01-04-20TO 30-06-20--- 2% 232,660.00 726,665.00
30.09-20 | Int.6 | Cha. | 01-07-20TO 30-09-20-— 1% 126,800.00 ©+ 853,465.00
30-09-20 | Int.6 | Kesh | 01-07-20 TO 30-09-20— 2% 253,600.00 1,107,065.00|
31-12-20 | nt.7 | Chg. | 01-10-20 TO 31-12-20-- 1% 138,212.00 .1,245,277.00
31-12-20 [ nt.7 | Kesh | 01-10-20 7O 31-12-20- 2% 276,424.00 _1,521,701.00
31-03-21| Int.8 | Chg. | 01-01-2170 31-03-21---1% 150,651.00 1,672,352.00
31-03-21 | int.8 | Kesh | 01-01-21TO 31-03-21--2% 301,302.00 1,973,654.00
30-06-21 | 8 | Chg. | 01-04-217T0 30-06-21— 1% 164,210.00 2,137,864.00
30-06-21| int.9 | Kesh | 01-04-21 TO 30-06-21— 2% 328,420.00 2,466,284.00
3,500,000.00
5,966,284.00




K.. B..... ZALA

Interest Talculation
PERIOD FROM 01-07-2019 TO 30-06-2021

PAYMENT RECEIPT

DATE c:: BANK | PARTICULARS WITHDRAWALS DEPOSITS BALANCE

OPENING BALANCE .
24.07-19 | Kesh RM | KISHORSINH B, ZALA- FROM MONA A/C.-2.75 % 1,500,000.00 - 1,500,000.00
24-10-19 | Int.l | Kesh | 24-07-19 TO 23-10-19--- 2.75% 123,750.00 - 123,750.00
24-10-19 | RMm. Kesh | KESH DIRECT TO R.M. - 123,750.00 0.00
24-01-20 | Int.2 Kesh | 24-10-19 TO 23-01-20-- 2.75% 123,750.00 - 123,750.00
05-02-20 Kesh | KESH DIRECT TO HOME - 123,750.00 0.00
31-03-20 | int.3 | Kesh | 24-02-13 TO 31-03-20-— 2.75% - 36 days 49,500.00 49,500.00
30-06-20 | Int.4 | Kesh | 01-04-20 TO 30-06-20---2.75% 127,835.00 177,335.00
'] 30-09-20 | Int.5 | Kesh | 01-07-20 TO 30-09-20— 2.75% 138,380.00 315,715.00
31-12-20 | Int.7 | Kesh | 01-10-20 TO 31-12-20— 2.75% 149,797.00 465,512.00
31-03-21| int.8 | Xesh | 01-01-21 TO 31-03-21—2.75% 162,155.00 627,667.00
30-06-21 | int.9 | Kesh | 01-04-21 70 30-06-21—2.75% 175,533.00 803,200.00
1,500,000.00

2,303,200.00




Interest Calculation
PERIOD FROM 01-06-2019 TO 30-06-2021

PAYMENT RECEIPT

DATE | (| 8ank | PARTICULARS wiTHORAWALS | Deposns |  BALANCE

OPENING BALANCE -
06-06-19 Kesh RM KISHORSINH B. ZALA - FROM MONA A/C.-2.75% 1,000,000.00 - 1,000,000.00
0609-19 Int..1 Kesh | 06-06-19 TO D5-09-19— 2.75% 82,500.00 - 82,500.00
05-09-19 | RM. Kesh | KESH DIRECT TO R.M. - 82,500.00 0.00
04-12-19 Int..2 Kesh | 06-09-1%9 TO 05-12-19-— 2.75% 82,500.00 - 82,500.00
17-12-19 Kesh KESH DIRECT TO HOME - 82,500.00 0.00
; 31-12-19 Int.3 Kesh 06-12-19 TQ 31-12-19-- 2.75% - 26 days 231065.00 - 23\,055.[]0
1 31-03-20 int..4 Kesh | 01-01-20 TO 31-03-20-— 2.75% 84,400.00 107,465.00
30-06-20 Int..5 Kesh 01-04-20 TO 30-06-20--- 2.75% 91,365.00 198,830.00
30-09-20 Int..6 Kesh | 01-07-20 TO 30-09-20— 2.75% 98,905.00 297,735.00
i 31-12-20 int.7 Kesh | 01-10-20 TO 31-12-20--- 2.75% 107,063.00 404,798.00
31-03-21 Int..B kesh 01-01-21 TO 31-03-21--- 2.75% 115,896.00 520,694.00
30-06-21 | Int.9 | Kesh | 01-04-21T0 30-06-21— 2.75% 125,457.00 646,151.00
1,000,000.00

1,646,151.00




K. B..... ZALA

Interest Calculation
PERIOD FRON., 01-05-2019 TO 30-06-2021

PAYMENT RECEIPT

DATE C::.- BANK | PARTICULARS WITHDRAWALS DEPQSITS BALANCE

OPENING BALANCE : -
17-05-19 | Kesh RM | KISHORSINH B. ZALA- FROM MONA A/C.-2.75 % 2,000,000.00 - 2,000,000.00
16-0B-19 | Int.1 | Kesh |. 17-05-19 TO 16-08-19-— 2.75% 165,000.00 - 165,000.00
19-08-19 | RM. | Kesh | KESH DIRECT TO R.M. - 165,000.00 0.00
16-11-19 | Int.2 Kesh | 17-08B-19 TO 16-11-19—- 2.75% & 165,000.00 - 165,000.00
16-11-19 | HOME | Kesh | KESH DIRECT TO HOME - 165,000.00 0.00
31-12-19 | Int.3 | Kesh | 17-11-19TO 31-12-19— 2.75% - 15 days 27,500.00 - 27,500.00
31-03-20 Int..4 Kesh | 01-01-20 TO 31-03-20-— 2.75% 167,270.00 184,770.00
30-06-20 Int..5 Kesh | 01-04-20 TO 30-06-20— 2.75% 181,070.00 375,840.00
30-09-20 | Int.6 | Kesh | 01-07-20 TO 30-09-20-— 2.75% 196,005.00 571,845.00
31-12-20 | Int.7 Kesh | 01-10-20 TQ 31-12-20-- 2.75% 212,177.00 784,022.00
31-03-21| Int8 | Kesh | 01-01-21 TO 31-03-21— 2.75% 229,682.00 1,013,704.00
30-06-21 | Int.9 | Kesh | 01-04-21TO 30-06-21— 2.75% 248,630.00 1,262,334.00
2,000,000.00

3,262,334.60




K..B.... ZALA

Interest Calculation
PERIOD FROM 51-06-2019 TO 30-06-2021

PAYMENT RECEIPT

DATE c::‘ BANK | PARTICULARS WITHDRAWALS | DEPOSITS | BALANCE

OPENING BALANCE -
05-06-19 Kesh RM KISHORSINH B. ZALA - FROM MONA A/C.-2.75 % 2,000,000.00 2,000,000.00
05-09-19 | Int.1 | Kesh | 05-06-19 TO 04-09-19— 2.75% 165,000.00 - 165,000.00
05-09-19 R.M. Kesh KESH DIRECT TO R.M. - 165,000.00 0.00
04-12-19 Int..2 Kesh 05-08-19 TO 04-12-19— 2.75% 165,000.00 - 165,000.00
17-12-19 Kesh | KESH DIRECT TO HOME - | 165,000.00 0.00
31.12-19| int.3 | Kesh | 05-12-1970 31-12-19— 2.75%- 27 days 47,905.00 3 47,905.00
31.03.20 | Int.4 | Kesh | 01-01-20 TO 31-03-20— 2.75% 168,950.00 216,855.00
30-06-20 | Int.5 | Kesh | 01-04-20TO 30-06-20— 2.75% 182,890.00 399,745.00
30-09-20 | .6 | Kesh | D1-07-207TO 30-09-20— 2.75% 197,980.00 597,725.00
31-12-20 Int.7 Kesh 01-10-20 TO 31-12-20— 2.75% 214,312.00 812,037.00
31-03-21 | Int.8 | Kesh | 01012170 31.03-21— 2.75% 231,993.00 1,044,030.00
30-06-21 | Int.9 | Kesh | 01-04-21T0 30-06-21— 2.75% 251,133.00 1,295,163.00
2,000,000.00|

3,295,163.00|
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IN THE COURT OF PRINCIPAL SENIOR CIVIL JUDGE AT BRAUNAGAR

(1)

)]

Sp.C.S. /2022
Smt. Mona Keyurbhai Sarvaiya _‘4
Age-Adult, Occupation-Household, Religion-Hindu,
Residing at 1761/B-1,
Panchsheel Co-operative Housing Society Ltd.,
Behind Devuma Temple,
Sardarnagar,
Bhavnagar <<< Plaintiff
VERSUS
(1)  Shri Kishorsinh Bhailalbhai Zala
Age-Adult, Occupation-Business, Religioin-Hindu,
Residing at Block No.S-1/2, Rajveer Apartment,
Bhadevani Sheri, Bhavnagar
(2) M/s. Rajveer Builders a partnership firm through partners
(A)Shri Kishorsinh Bhailalbhai Zala
(B)Shri Ravirajsinh Kishorsinh Zala
(C)Shri Virajsinh Kishorsinh Zala
Age-All Adult, Occupation-Business, Religioin-Hindu,
All Residing at Block No.S-1/2, Rajveer Apartment,
Bhadevani Sheri, Bhavnagar <<< Defendants

Sub.: Application under order-39 Rule-1, 2 of Civil Procedure Code
read with Section-151 for interim injunction
The plaintiff Smt. Monaben Keyurbhai Sarvaiya is residing at Bhavnagar and is

carrying out her activities and is residing at address above. The plaintiff had
time to time made payment to defendant for booking of flat and the defendant
had assured that he would give flats in the scheme name K B Dreams situated on
Plot No.1777/B-1/A-1, A-2/B, at Sardarnagar, Bhavnagar recorded in City Survey
Department vide City Survey ward No.6 Sheet No.321 Survey No.4015/9
furthermore the defendant had executed demand promissory note in favor of
plaintiff and assured to give interest on the said amount @ 2.75% per month if he
failed to allot the flats in the scheme and the amount would be considered as
deposit.
Shri Kishorsinh Bhailalbhai Zala is developer by profession and the defendant
had assured the plaintiff and also told to invest in his firm M/s. Rajveer Builders
for the scheme KB dreams for which he would book the flats in the name of the
plaintiff and if the flat is sold at higher rate he would give profit otherwise the
defendant would execute Registered Sale Deed of the amount due to the plaintiff,
And if flats are sold to other parties the defendant would give interest @2.75%
per month for the amount invested. The plaintiff had paid Rs.10,00,000=00 on
Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=00 Dt.24/07/2019,
Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019.

9.
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The above stated amount was paid to defendant by the plaintiff against which

first defendant had issued stamp receipt but thereafter the defendant had taken
back all the stamp receipts back and had issued promissory notes in favor of
plaintiff the said promissory notes are produced herewith list of documentary
evidence.

The plaintiff submits and states that as regards the promissory notes of
Rs.10,00,000=00 Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=00
Dt.24/07/2019, Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019
the interest rate stated there in the outstanding amount stands
Re.2,28,82,137=60 the interest statement duly calculated acknowledged by the
defendant 1s also produced herewith list of documentary evidence. The
acknowledged letter with interest statement is produced herewith list of
documentary evidence.

The Plaintiff submits and states that the defendant had booked, commercial
showroom at Ground Floor, Flat No.101, 301, 402, 501, 601, 701 in the scheme
KB Dreams situated on Plot No.1777/B-1/A-1, A-2/B, Sardarnagar, Bhavnagar
and recorded in City Survey Department vide City Survey ward No.6 Sheet
No0.321 Survey No.4015/9/A/1/A. The said flats were booked by plaintiff and then
also the defendant No.2 has executed Registered Agreement for Sale in favor of
other buyers and have betrayed the plaintiff. In these circumstances the plaintiff
has no option but to file the civil suit before honorable court.

The plaintiff has carried out searches at Sub-Registrar Bhavnagar-2 (Chitra)
and as per search the defendant has already sold the flats and has also executed
Registered Agreement for Sale with various parties and the search certificate
showing various Agreement for Sale and sale deed executed by the defendant
No.2 inspite of booking of plaintiff the search details obtained from Sub-Registrar
is annexed herewith list of documentary evidence.

The defendant as per knowledge of plaintiff is owner of property comprising of
Plot No.2435/B situated at Shivaji Circle, Behind Shreeji Pan Soda, Bhavnagar
and recorded in City survey Department vide City Survey ward No.6 Sheet
No.338 Survey No.3814/B. The defendant No.1 is owner of said property and the
plaintiff hereby declares that the said property may also attached by the court for
recovery of dues.

The cause of action of the suit has arisen since the plaintiff had made payment
Rs.10,00,000=00 Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=00
Dt.24/07/2019, Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019 to
the defendant No.1 >>> e
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<<<and defendant No.1 had promised to give commercial showroom at Ground

Floor, Flat No.101, 301, 402, 501, 601, 701 to the plaintiff but the defendant No.2
had executed Registered Agreement for Sale in favor of other parties and
thereafter had taken back the receipt of payment and had further issued demand
promissory note and promised to pay the interest thereon. The defendants
thereafter did not make any payment to the plaintiff nor has given any interest
and has only acknowledged the debt hence the cause of action to file the suit

against the defendants has arisen in jurisdiction of court and still continues.

(8)  The plaintiff has carried out searches at Sub-Registrar Bhavnagar-2 (Chitra) and
p
as per search the defendants has already sold the flats and has also executed
Registered Agreement for Sale with various parties and the search certificate
showing various Agreement for Sale and sale deed executed by the defendant
No.1 inspite of booking of plaintiff the search details obtained from Sub-Registrar
is annexed herewith list of documentary evidence.

(9) The plaintiff has strong prima facie case the balance of convenance is in favor of
plaintiff. The plaintiff will suffer irreparable loss and will not be able to get the
amount of suit due recovered from the defendants if the injunction is not given.
The amount due is Rs.2,28,82,137=60 and this amount is not paid by the
defendants to the plaintiff after repeated reminders, follow up, and hence the
plaintiff is constrained to bring this application.

[ Flat Prop. PARTY NAME Deed Deed DETAILS Builtup

No. Value Date. No. Sq.Mtr
Rs.

702 | 2600000 | NEERAI CHIMANLAL TEJVANI 07-07-2022 | 4274 | M@s Rg/aua 142.51
701 | 2950000 | RATAI MANJUBEN SURESHBHAI 06-07-2022 3263 | Cllettvic (567 IR} 161.35
602 | 2600000 | VISHVANATH DHANRAJ SHARMA 07-07-2022 4273 | 4@s drar/Au 142.51
601 | 2950000 | KELVANI GITABEN MUKESHBHAI 24-01-2022 419 | cletvic (563 PR} 161.35
502 0 | NO DATA AVAILABLE
501 | 2950000 | MAKHEJA KOMALBEN SURESHBHAI 11-01-2022 152 | oUetist (50 PR} 161.35
501 MAKHEJA KOMALBEN SURESHBHAI 03-08-2022 | 4802 | @5 ¥esr/auRl 161.35

KIMTANI NIRMALABEN
402 | 2600000 | CHANDRAKANT 19-03-2021 1580 | tilelivic (5071 2R} 142.51
401 | 2950000 | RAJANI KANTABEN NILESHBHAI 03-08-2022 | 4803 | ¥@s Rer/Aun 161.35
MAHENDRABHAI PURANMAL

302 | 2600000 | GAMBHANI 22072022 | 4565 | @s Re/Aua 89.93

301 0 | VINODRAY JIVANDAS PARIKH 22-07-2021 3574 | Relsase (Fix duty) 83.18

301 | 2950000 | KESHVANI HEENA PRAKASHBHAI 24-01-2022 424 | oettvic (8631 AR} 161.35

KIMTANI RAJESHBHAI

202 | 2600000 | CHANDRAKANTBHAI 04-06-2022 | 3560 | @s 3retz/Aua 142.46

102 | 2600000 | GURUNANI BHAVESH SACHANAND 11-01-2022 153 | Gleltict (5620 IR) 142.46

102 GURUNANI BHAVESH SACHANAND 18-08-2022 | 5041 | M@s ¥rer/Auy 142.46

101 | 2950000 | KIMTANI MOHIT PARMANANDBHAI 19-01-2022 332 | cllstivict (509 DI} 161.35

.4.
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(10) The plaintiff brings this application before the Honorable Court and prays that:

a) Interim injunction order restraining the defendant No.1 & 2 from
transferring alienating or further conveying the said properties described in
schedule below may be granted in favor of plaintiff. The act for which
plaintiff shall ever be grateful.

b) To restrain the defendant his agents and attorneys from disposing of the
assets described in schedule below furthermore the Honorable Court may
issue injunction order Yadi to Sub-Registrar Bhavnagar-2 (Chitra) not to
Register any deed as regards properties described in schedule.

e To grant all ancillary reliefs relating to this application for which the
plaintiff shall ever be grateful.

SCHEDULE-I(KB Dreams)
Brief Description of Property

Bhavnagar Registration District sub-district Bhavnagar-2 (Chitra) property comprising of
Commercial Showroom at Ground Floor, Flat No.101, 301, 402, 501, 601, 701 in the
scheme KB Dreams situated on Plot No.1777/B-1/A-1, A-2/B, Sardarnagar, Bhavnagar and
recorded in City Survey Department vide City Survey ward No.6 Sheet No.321 Survey
No.4015/9/A/1/A:

SCHEDULE-II

Brief Description of Property
Bhavnagar Registration District sub-district Bhavnagar-2 (Chitra) property comprising of
Plot No.2435/B situated at Shivaji Circle, Behind Shreeji Pan Soda, Bhavnagar and
recorded in City survey Department vide City Survey ward No.6 Sheet No.338 Survey
No.3814/B:

BHAVNAGAR
Dt.02/11/2022.

- VERIFICATION ---...

I undersigned Smt. Mona Keyurbhai Sarvaiya do here by declare that, above
stated facts, which are stated in the interim injunction is true and correct as per my
knowledge and belief and hence, I sign below in the confirmation of contents in the

application.

BHAVNAGAR
Dt.02/11/2022.

veer» AFFIDAVIT ---...

[ undersigned Smt. Mona Keyurbhai Sarvaiya, Age-Adult yrs., Religion-Hindu,
Occupation-Household Resending at 1761/B-1, Panchsheel Society, Behind Devuma
Temple, Sardarnagar, Bhavnagar do hereby solemnly affirm on oath and state that,
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I had booked commercial showroom at Ground Floor, Flat No.101, 301, 402, 501,

601, 701 in scheme KB Dreams from the defendant and the defendant had thereafter
executed promissory note and thereafter acknowledged the debt the defendant has not
made any payment to the plaintiff and hence the plaintiff is constrained to bring this
application and all averments made in the application and the documentary evidence
are produced with the suit the plaintiff prays to grant all relief prayed in the
application.

The above stated facts being true and correct I solemnly affirm on oath.

BHAVNAGAR
Dt.02/11/2022.

Identified by,

WWaharshi C3. Fathak,

ADVOCATE



IN THE COURY OF PRINCIPAL SENIOR CIVIL JUDGE AT BHAUNAGAR

(D

Sp.C.S: \ ¢ /2022
Smt. Mona Keyurbhai Sarvaiya

Age-Adult, Occupation-Household, Religion-Hindu,

Residing at 1761/B-1,

Panchsheel Co-operative Housing Society Ltd.,

Behind Devuma Temple,

Sardarnagar, |

Bhavnagar <<< Plaintiff

VERSUS !

(1) Shri Kishorsinh Bhailalbhai Zala !
Age-Adult, Occupation-Business, Religioin-Hindu,
Residing at Block No.5-1/2, Rajveer Apartment,
Bhadevani Sheri, Bhavnagar :

(2)  M/s. Rajveer Builders a partnership firm through partners
(A)Shri Kishorsinh Bhailalbhai Zala
(B)Shri Ravirajsinh Kishorsinh Zala
(C)Shri Virajsinh Kishorsinh Zala
Age-All Adult, Occupation-Business, Religioin-l_—tindﬁ,
All Residing at Block No.5-1/2, Rajveer Apartment,
Bhadevani Sheri, Bhavnagar <<< Defeqdants

Sub.: Application under order-39 Rule-1, 2 of Civi Procedure Code
read with Section-151 for interim injunction i
The plaintiff Smt. Monaben Keyurbhai Sarvaiya is residing at ]%havnagar and ig

carrying out her activities and ig residing at address above. ?he plaintiff had
time t0 time made payment to defendant for booking of flat a:lild the defendant
had assured that he would give flats in the scheme name K
Plot No.1777/B-1/A-1, A-2/B, at Sardarnagar, Bhavna

Department vide City Survey ward N
fu

B Di_‘zeams situated on
gar recordéd m City Survey

0.6 Sheet No.321 S{u’vey No.4015/9

rthermore the defendant had executed demand promissory;'note in favor of
plaintiff and assured to give interest on the said amoun

t@ 2.75‘;}6 per month if he
failed to allot, the flats in

the scheme and the amount would?be considered as
deposit. i

Shri Kishorsinh Bhailalbhai Zala is developer by profession a;id the defendant
had assm;ed the plaintiff and aleo told to invest in his firm Mfs.% ]:E{ajveer Builders
for the scheme KB dreams for which he would book the flats iI!JEthe name of the
plaintiff and if the flat 1s sold at higher rate he woul

defendant would execute Regis
And

d give profit otherwise the
tered Sale Deed of the amount due:! to the plaintiff,
if flats are sold to other parties the defendant would givef Einte:e:st @2.75
per month for the amount invested. The plaintiff had paid Rs:_‘iIOJOO,OUO=0@ on
Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=dé Dt.24i07£2619,
Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019

%o



.2.
to defendant by the plaintiff against which
issued stamp receipt but thereafter the defendant had taken
back all the stamp receipts back and had issued promissory

The above stated amount was paid

first defendant had

notes in favor of
plaintiff the said promissory notes are produced herswith lig

t of documentary
evidence,

(3) The plain:tiff submits and states that as regards the promissory notes of

(4)

(5)

Rs.10,00,000=00 Dt.06/06/2019, Rs.20,00,000=00 D1.16/08/2019, Rs.15,00,000=00

Dt.24/07/2019, Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000500 Dt.16/08/2019
the inte':rest rate stated there in the outstanding amount stands
Rs.2,.28,8;2,137=60 the interest statement duly ¢

alculated acknowledged by the
defendanf'; is also

produced herewith list of documentary evidence. The

acknowleciiged letter with interest statement 18 produced herewith list of

documentary evidence.

The Plaintiff submits and states that the defendant had booked, commercial
showroom at Ground Floor, Flat No.101, 301, 402, 501, 601, 701 in the scheme
KB Dreams situated on Plot No.1777/B-VA-1, A-2/B, Sardarnagar, Bhavnagar
and recorded in City Survey Department vide City Survey ward No.6 Sheet
No.321 Survey No.4015/9/4/1/A, The said flats were booked by plaintiff and then
also the defondant No.2 has executed Registered Agreement for Sale in favor of
other buyers and have betrayed the plaintiff. In these circumstances the plaintiff
has no option but to file the civil suit before honorable court,

The plaintiff has carried out searches at Sub-Registrar Bhavnagar-2 (Chitra)
and as pex?f search the defendant has already sold the flats and has also executed
Registeret:i Agreement for Sale with various parties and the search certificate
showing viarious Agreement for Sale and sale deed executed by the defendant
E. insp%te of booking of plaintiff the search details obtained from Sub-Registrar

- |

fxe([i herewith list of documentary evidence.

Tht flefendant as per knowledge of plaintiff is owner of property comprising of
Pl t&l .2435/B situated at Shivaji Cixcle, Behind Shreeji Pan Soda, Bhavnagar
e 'cor.fded in City survey Department vide City Survey ward No.6 Sheet
#.338 Survey No.3814/B. The defendant No.1 is owner of said property and the
plaintiff h:ereby declares that the said property may also attached by the court for

recovery of dues.

The cause of action of the suit has arisen since the plaintiff had made payment

|
Rs.10,00,000=00 Dt.06/06/2019, Rs.20,00,000=00 Dt,. 16/08/2019, Rs.15,00,000=00

D+t.24/07/2019, Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019 to

the defendiant No.1l >>> -3-



<<<and defendant No.1 had promis?;d to give commercial showroom at Ground
Floor, Flat No. 101, 301, 402, 501, 601, 701 to the plaintiff but the defendant No.2
had executed Registeredl Agreement for Sale in favor of other parties and
thereafter had taken back the receipt of payment and had further issued demand
promissory note and promised to pay the interest thereon; The defendants
thereafter did not make any payment to the plaintiff nor has é—iven any interest

and has only acknowledged the debt hence the cause of actmn to file the suit

against the defendants has arisen in jurisdiction of court and stﬂ.l continues.

(8)  The plaintiff has carried out searches at Sub-Registrar Bhavnagar 2 (Chitra) and
as per search the defendants has already sold the flats and has also executed
Registered Agreement for Sale with various parties and the search certificate
showing various Agreement for Sale and sale deed executed ‘by the defendant
No.1 nspite of booking of plaintiff the search details obtained from Sub-Registrar
1s annexed herewith list of documentary evidence. !

(9)  The plaintiff has strong prima facie case the balance of conven%mce is in favor of
plaintiff. The plaintiff will suffer irveparable loss and will not- be able to get the
amount of suit due recovered from the defendants if the mjunctlon 1s not given,
The amount due is Rs.2,28,82,137=60 and this amount is mot paid by the

|
defendants to the plaintiff after repeated reminders, follow up, and hence the
plaintiff is constrained to bring this application.
Flat Prop. PARTY NAME Deed Deed DETAILS | Builtup
No. | Value Date. No. Sq.Mtr
Rs. |
702 | 2600000 | NEERA) CHIMANLAL TEVANL | 07072022 | ama A RuAuy | qg5057
| 701 Izssoooo . RATAI MANJUBEN SURESHBHA | 06:07-2022 | 3263 | cetuiet (s wa2] | 161 38
602 | 2600000 | VISHVANATH DHANRAI SHARMA 07-07-2022 | 4273 | “@s Yrsiz/Que | 14251
601 | 2950000 | KELVANI GITABEN MUKESHBHA 24-01-2022 419 | Wieltuct (50 o) 161.35
_502| 0| NODATAAVAWABLE —1 K
501 | 2950000 | MAKHEJA KOMALBEN SURESHBHA| oL 11:01-2022 | 152 | Clstivid (som aor) 161.35
501| | MAKHEJA KOMALBEN SURESHBHA) 03082022 | 4802 | #Q@s Yoz, Auig, 16135
‘ | KIMTANI NIRMALABEN T : i -
402 | 2600000 | CHANDRAKANT 19032021 | 1580 | “ietnd (sont corsy | 142.51
401 | 2950000 | RAIAN! KANTABEN NILESHBHAI 03:08-2022 | 4803 | @ ke Auiy. | 16135
MAHENDRABHA! PURANMAL |
3022600000 | GAMBHANI 22:07-2022 | 4565 | #@s besiz/Auy 89.93
301, O | VINODRAY JIVANDAS PARIKH 22072021 | 3574 | py sb (Fix duty) 83.18
301_1_2950000 KESHVANI HEENA F’RAKASHBHAI 24-01-2022 | 424 | dletiic (s0m comy 161.35
' KIMTANI RAJESHBHA! = o :
202 | 2600000 | CHANDRAKANTBHAL | _04-06-2022 | 3560 | HAS yegz Aue 142.46
102 | 2600000 GO | GURUNANI BhAVESH SACHANAND 11-01-2022 | 153 | “lielivict (s aoyz i 14246
102 _GURUNANI BHAVESH SACHANAND 18-08-2022 | 5041 | <@ beste, R | 14246
B e ————— e —— e S ' |
101_L 2950000 | KIMTANI MOHIT T PARMANANDBHA| 19-01-2022 332 | “etvict (5031 cloge;

| 26135
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(10) The plaintiff brings this application before the Honorable Court and prays that:

a) Interim Injunction ordex: restraining the defendant No.1 & 2 from

traq%ferring alienating or further conveying the said properties described in

sche l_'ule Below may be granted in favor of plaintiff. The act for whirh
plamtiff shall ever be grateful.

b) To restrain the defendant his agents and attorneys from disposing of the

_assets described in schedule below furthermore the Honorable Court may

Issue injunction order Yadi to Sub-Registrar Bhavnagar-2 (Chitra) not to

Register any deed as regards properties deseribed in schedule.

¢) To grant all ancillary reliefs relating to this application for which the

plaintiff shall ever be grateful,

SCHEDULE-I(KB Dreams)

Brief Description of Property
Bhavnagar Registration District sub-district Bhavnagar-2 (Chitra) property comprising of
Commercial Showroom at Ground Floor, Flat Ne.101, 301, 402, 501, 601, 701 in the
scheme KB Dreams situated on Plot No.1777/B-1/A-1, A-2/B, Sardarnagar, Bhavnagar and

recorded in City Survey Department vide City Survey ward No.6 Sheet No.321 Survey
No.4015/9/A/1/A:

SCHEDULE-!

Brief Description of Property
Bhavnagar Registration District sub-district Bhavnagar-2 (Chitra) property comprising of
Plot No0.2435/B 'situated at Shivaji Circle, Behind Shreeji Pan Soda, Bhavnagar and

recorded in City survey Department vide City Survey ward No.6 Sheet No.338 Survey
No.3814/B: :

BHAVNAGAR |

Dt.02/11/2022. | o2 “:?_g%_,*

- VERIFICATION ......

dersigned Smt. Mona Keyurbhai Sarvaiya do here by declare that, above

¥, which are stated in the interim Injunction is true and correct as per my

bsg and belief and hence, I sign below in the confirmation of contents in the

. L s
Dt.02/11/2022. | o R
:I "99"’AF]FIDAVIT”",Q,,

I undersigned Smt. Mona Keyurbhai Sarvaiya, Age-Adult yrs., Religion-Hindu,
Occupation-Household Resending at _1761/B-1, Panchsheel Society, Behind Devuma

Temple, Sardarn:(agar, Bhavnagar do hereby solemnly affirm on oath ahd state that,

G



S RNOW,

B ;
L had booked commercial showroom at Ground Flaox, Flat Ne.101, 301, 402, 501,

601, 701 in scheme KB Dre;lm-s from the defendant and the defen'flant had thereafter

executed promissory note and thereafter acknowledged the debt the defendant has not
he ddicumentary evidence
the plaintiff brays to grant all rélief prayed in the

The above stated facts being true and corrveet I solemnly afﬁrnil on oath.
BHAVNAGAR ‘

Dt.02/11/2029. EffparnOLE

| i rr\gwmd N
Identifiad by, M
skl
fma’r\.arsl\i =0 c*::’qtqu..

ADVOCATE

application,

SOLEMNLY & MED BEFORE MR
./ "g"lflg @iy e~ y Al
i 4
WHO IS [DENTIFIED B% ME
o MI&&)CATE WHOM I PEASONALLY

o
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; SpL Civil Suit No. 15205

|
furnishing copy of the application R/0 10/11/2022

Place:Bhavnagar :\, </
D L / 2nd Additiona] Senior Civi] Judge,
Bhavnagar

Unique Code GJ00S29
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SPECIAL CIVIL SUIT NO.15 OF 2022
COMMON ORDER BELOW EXH.5 & 13

Read the application. Heard L.A. .\/i'r.?IV[.G.Pathak for the
plaintiff as well as LAMr. P.V.Jani ifor the defendants
respectively. Perused all the documents which have been
produced by the parties. As the relief prayed for in Exh.5 and
Exh.13 are semiliar, both application heard and decided
together.

The present application is preferred by the plaintiff for
interim  injunction against the defendants under Order 39
Rule 1 and 2 and as per Section 151 orJ; the Civil Procedure
Code. To avoid the repetition of the faicts, the facts of the
applications have not been reiterated in this order.

The defendants have filed objections against the interim
injunction application at exh.16 and also filed written

|
statement of the suit at exh.17. The objections filed by the

defendants are in nutshell is that the suit of the plaintiff is
barred by non-joinder of necessary partie!s and mis-joinder of
necessary parties. It is also barred byldelay; latches and

principle of estoppel. The plaintiff has suppressed the

material facts before the Court hence, tl}e application is not

tenable. No proper cause of action has been arisen to file the
!

present application. Even the plaintiff has not paid sufficient
|

court fees stamp with this suit. The plaintiff has no locus

standie to file such suit. It is also contended that the

defendants have never executed any prfamissory notes and
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agreed to pay 2.75% interest. Even the defendants have not
made any oral agreement with the plamnff to sell out the
showr'oom and flats in K.B.Dreams scheme. The defendants
have ' categorically denied that the plaintiff has given
Rs.10,00,000/- on dtd : 06.06.20109, Rs 20,00,000/- on dtd :

16.08. 2019,  Rs.15,00,000/- on ded :  16.08.2019,
RS.ZO,‘O0,000/- on dtd : 24.07.2019 a?nd Rs.35,00,000/- on
dtd :1!05.06.2019. It 15 also contendea that the defendants
have flever borrowed Rs.2,28,82,137=60 from the plaintiff. It
is also contended that the plaintiff has not made any
agreemem for the commercial showroom and flat no. 101,
301, 402 501, 601 and 701. The defendant is the having the
absolute power to dispose off such property as mentioned in
the plaint. As the plaintiff has mentioned the cause of action
in her: plaint, the suit of the plaintiff is clearly barred by law
of limfitation. The defendants have not accepted the contents
of prcimissory notes and not agreed to pay the interest on

such promissory notes. The suit is also barred by provisions of

ended that it has come on the record that the defendants
ade agreement to sale with the another persons, even
¥4, the plaintiff has not challenged such agreement to
: b:efore this Court. It is also stated that the suit of the
plaintiff is only for recovery of money and in such cases, no
interifn injunction can be granted. There is no prima facie
case of the plaintiff. Even the balance of convenience i also

not m;favour of the plaintiff and there is no irreparable loss if

|
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such interim application would be refusc—|:d Hence, prayed to
reject the present applications. |
Considering the ‘above facts, the following issues are
necessary for the determination of present application under
order 39 rule- 1, 2 of The Civil Procedure!Code:
1. Whether the plaintiff proves her pri%ma facie case?
2. Whether balance of convenience 15 in favour of the
plaintiff ? |
3. Whether irreparable injury or loss v{dll be caused to the
plaintiff if an injunction as prayed ﬁ:%)r 1s not granted?

|
4, What order ? |

My findings to the above issues are as unc?ier :
1. Inthe negative.
2 In the negative.
3. Inthe negative,
4

As per final order.

it S NS :-

Issue Nos.1 to 3

6.

For the sake of convenience and to avmd repetition of facts,
all three issues have been discussed together »

As per averment of plaintif, plaintiff had time to time made

payment to the defendant for booking of flat in the scheme

named K.B.Dreams situated on Plot no.1777/B-1/A-1, A-2/B
at Sardarnagar, Bhavnagar. Further the ;defendant has also

executed promissory notes in favour of the plaintiff and
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assured to give interest on such amount at the rate of 2.75%
per month if he failed to allot flats in the scheme and the
amount'would be considered as deposit. Thus, the plaint itself
clearly shows that the plaintiff has 'nade oral contract with
alternatlve relief that if defendant fdllS to allot flats then the
defendant will pay interest on the promissory notes. Further,
averment of the plaintiff shows that he would book the flats
in the| name of the plaintiff and if the flat is sold at higher rate
he w:ould give profit otherwise defendant would execute
registered sale-deed of the amount due to the plaintiff and if
the ﬂats are sold to other parties the defendant would give
mterest @ 2.75% per month for the amount invested. It is
also the averment of the plaintiff that first the defendant had
issuedf Stamp receipt but thereafter the defendant had taken
back all such stamp receipts and had issued promissory notes
in favour of the plaintiff. As per say of the plaintiff, an oral
agreement has been taken place between the plaintiff and the
defendant no.1 but the plaintiff has not produced any prima

facie evidence by which court can infer that for the

e“mr Cy
& “'b
) 0mmerc1al showroom  at round floor and flat

.101,301,402,501,601 and 701 in the scheme of KB

.'eanis, an agreement has been executed between the

i o

. pames It is the case of the plaintiff that even though the
Sh ool

defendant has made agreement to sale with the plaintiff, the
defendant has executed registered agreement for sale in
favouz% of other buyers. Even the defendant has not paid any

interest on the demand promissory notes. Hence, the plaintiff

|

|
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has filed the present suit.

The plaintiff has produced calculation sheets at mark 4/6 to
4/10, which shows the calculation of mterest which is due
from the defendants. Thus there are only money transaction
between the plaintiff and the detendant no.1. Further, the
plaintiff has prayed two reliefs in para 11 of plaint, out of
which relief A is relating to pass the decree of
Rs.2,28,82,137=60 paisa with 18% interest and the relief B is
reldtmg to direct defendants to perform i part performance of
oral agreement for the commercial showroom at ground floor
and flat no. 101,301,402,501 ,601,701 at KB Dreams. Further
as per averment of the plaintiff, the plamtlff has paid total
amount, of Rs. 1,00,00,000/- and in lieu Df such amount, the
defendant agreed to sell showroom and some flats to the
plamtlff then relief may be either to rec'over amount which
has been paid by the plaintiff to the defendant or alternative
relicf may be that the defendant may execute registered sale-
deed for the showroom at the ground ﬂoor and other flats but
the plaintiff has asked both the reliefs mmultaneously means
the plaintiff wants to recover Rs. 2,28 ,82,137=60 amount

from the defendant with 18% interest and also wants to

CooBxecute agreement to sale for the disputéd flats, such reliefs

#ynot be granted simultaneously to the pla1nt1ff

Fro 1 mark 4/1 to 4/5, promlssory notes has been produced

Mark 4/1 is the promissory note for Rs.10,00,000/- and it is
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execu!ted on 06.06.2019 for the period of three months from
06. 06 2019 to 06.09.2019. Then, ookmg to mark 4/2, this
plomlssory note is for Rs.20,00 ,000/- and it has been
executed on 16.08.2019 and this was also for the period from
16.08.2019 to 16.11.20169. Mark 4/3 is the promissory note
for R$.15,00,000/~ and it has been ex:ecuted on 24.07.2019
for the period of three months ;from 24.07.2019 to
24, 10 2019. Mark 4/4 is the promissory note for Rs.
20, 00, ,000/- which is executed on 05.06.2019 for the period
of th1¢e months from 05.06.2019 to 05.09.2019. Mark 4/5 is
the préomissory note for Rs.35,00,000/- which is executed on
16.08.2019 for the period of three months from 16.08.2019
10 16.;11.2019. Out of all these promissory notes, mark 4/2
and 4/5 are within limitation means from dt.16.11.2019, suit
should be filed within three years and the present suit has
been filed on 02.11.2022. It means except these two
promissory notes, other promissory notes are not within time
limit. As per Article 34 of Limitation Act, if any promissory
note is there and time is fixed to pay the amount, then

limitaition starts from the date from which the last date for

the p’ayment ends. Thus except two promissory notes, all

other promissory notes are time barred.

Furthé'ar, at mark 20/1 to 20/3, the plaintiff has produced the
call details of defendant no.1 and defendant no.2(B). This call

=
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details are conversation between the defendant no.1 and
husband of the plaintiff. It only shows the call history and

prima|facie it does not reveal that number shown in such call
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history is actually having by the defendant or by the husband
of the plaintiff. Whether these numbers are official number of
the defendant no.1 and 2 is not prima facie proved before this
Court. Further, at mark 20/4, xerox copy of passbook has
been produced but it is only the one pia'.ge and it does not
reveal who is having the bank account for this passbook. No
page of bank details has been attached ;with such passbook.
Thus mark 20/4 is insufficient and ineofnplete document by
which it can not be said that from whose; account, money has
been transferred. |

Further, at mark 21/1, one pen drive ha}s been produced by
the plaintiff. The plaintiff hag produced such pen drive to
show that there is oral agreement between the plaintiff and
the defendant for the disputed property as mentioned in the
suit. This Court has run this pen drive ml the personal laptop
and heard parlance which has been stored in this pen drive.
But it can not be firmly said that both! the persons whose
voice is:heard in the parlance are actuaﬂ}?f the husband of the
plaintiff and another persons are the defendant no.l or the
defendant no.2(B) because any person%ean talk by taking

names of another persons. Further to prove such conversation

- -..either there should be admission of the concerned person or

vmce spectrography report should be done to prove such
eonversatlon between the parties.

For :’he sake of argument, if we consider that there are

coj ersation or talk between the paltles in the pen drive,

' "then one thing clearly comes on the record that money was
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not ]rient by the plaintiff but was lent by her husband
Keyurbha1 Second thing, even out of such lent money, entire
amount’ was not of Keyurbhai but Keyurbhai taken such
money from another persons and a;.sured them to give
interest. Thus Keyurbhai has also WOrked as mediator
between unknown persons and defendants. Again and again
it comes on record through this parlance that husband of the
plamnff Keyurbhai requested to the defendant no.1 that I

have taken this money from another person and I have to give
|

answer to those persons so please give my money back. Thus,
the plamtlff has not made agreement to sale with the
defendant no.1 or with the defendant firm. Further, from
such data of the pendrive, it comes on the record that money
whlch|has been mentioned in this suit is not of either plaintiff
or het husband. But the husband of the plaintiff has taken
such money from various persons and after that, for the
purpose of investment and to earn. money have lent such
rupeesi to the defendant and if there may be any profit from

the construction or sale out of such showroom or flats, then

m such money has been borrowed. Thus, all these
n;s are effected persons and necessary parties in the

lrlt suit because they are the real owner and entitled

s for such disputed money.
13. From the documents which have been produced by the
plamtlff it comes on the record that there are no specific

agreement to sale between the plaintff and the defendant.
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Per contra, from the common conversation in the pen drive,
it transpires that Keyurbhai has collected some money from
various persons and after that, he has given such money to
the defendant and when the defendant has not paid interest
on such amount then the ‘plaintiff has filed the present suit,
As discussed earlier, promissory notes which has been
produced in this suit, out of 5 promissory note only 2
promissory note is within time limir, Thus, this is simple
recovery suit , prima facie no facts come on the record that
there was existence of the oral agreement berween the parties
for the particular property as mentioned in the plaint.
Further, the plaintiff has hided the materia] facts that money
which has been lent to the defendant is not of his own money
but he has collected such money from various persons. The
plaintiff has not averred such fact in her plaint but during the
pendency of such interim application, pen drive has been
pzoduced by the plaintiff and after hearing parlance between
the parties, such facts comes on the recor(Jsl that Keyurbhai has
taken money from the various persons.! Thus, there is no
prima facie case of the plaintiff, Balan_cig of convenience is
also not in favour of the plaintiff. There 1s no irreparable loss

to the plaintiff. Whatever transaction ta]lten place regarding

A \noney was between the husband of the plaintiff and the

"d fendants. The plaintiff has not averred. anywhere that this
m ney was .of her husband. Even as dzscussed earlier such
“ofitire money was also not of Keyurbhali. Thus, there is no

direct irreparable loss to the plaintiff hersélf. Therefore, as the






10/10

three main essential ingredients for the interim application
has not been satisfied by the plaintiff, she is entitled to get the
reliefs as prayed for. Thus, I do not find any merit in this

application. Therefore my answer to issue Nos.1 to 3 is in the
i |

negative. Hence, I pass following order in the interest of

justice: |
|

-: ORDER :-

1. The present both applications of Exh. 5 {and Exh.13 for the

interim injunction are hereby rejected.

2. Copy of this order be kept with the application - Exh.13.

3. Cost of this application will be followed ?by final decision of
the suit. |

1
1

Pronounced and signed in the open COLT!t today, on this 9

day of January, 2023 at Bhavnagar W

|
Place:Bhavnagar [Harishkumar Navinchandra Ramavat]
Date :09.01.2023 2nd Additional Senior Civil Judge,
Bhavnagar

Unique Code GJ00822
chetan :
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CI/AO/40/2023 ORDER DATED: 20/06/2023

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD
R/APPEAL FROM ORDER NO. 40 of 2023

With
CIVIL APPLICATION (FOR STAY) NO. 1 of 2023
In RIAPPEAL FROM ORDER NO. 40 of 2023

SMT. MONA KEYURBHAI SARVAIYA
Versus
SHRI KISHORSINH BHAILALBHAI ZALA

Appearance:

MR MAHARSHI| G PATHAK(6102) for the Appellant(s) No. 1

MR SP MAJMUDAR(3456) for the Appellant(s) No. 1

for the Respondent(s) No. 2,2.3

MR DHAVAL D VYAS(3225) for the Respondent(s) No. 1,2.1,2.2

CORAM:HONOURABLE MS. JUSTICE S.V. PINTO
Date : 20/06/2023

ORAL ORDER

Heard learned advocate Mr.S.P.Majmudar for the
appellant and the learned advocate Mr.Dhaval Vyas for the

respondents.

Both the learned advocates agreed to refer the
matter to the Mediation Center. The matter is referred to
the Mediation Center. List the matter after the report of the

Mediation Center is received.

(S. V. PINTO,J)

HM. PATHAN
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IN THE COURY OF PRINCIPAL SENIOR CIVIL JUDGE AT BHAUNRGAR

(D

(2)

Sp.C.8. y &~ /2022

Smt. Mona Keyurbhai Sarvaiya

Age-Adult, Occupation-Household, Religion-Hindu,

Residing at 1761/B-1,

Panchsheel Co-operative Housing Society Ltd.,

Behind Devuma Temple,

Sardarnagar, |

Bhavnagar <<< Plaintiff

VERSUS j

(1) Shri Kishorsinh Bhailalbhai Zala ;
Age-Adult, Occupation-Business, Religioin-Hindu, r
Residing at Block No.5-1 /2, Rajveer Apartment, |
Bhadevani Sheri, Bhavnagar |

(2)  M/s. Rajveer Builders a partnership firm through partners
(A)Shri Kishorsinh Bhailalbhai Zala |
(B)Shri Ravirajsinh Kishorsinh Zala {
(C)Shri Virajsinh Kishorsinh Zala 1
Age-All Adult, Occupation-Business, Retigioin-HindQ,
All Residing at Block No.S-1 /2, Rajveer Apartment;{
Bhadevani Sheri, Bhavnagar <<< Defendants

|

Sub.: Application under order-39 Rule-1, 2 of Civil Procedure Code

read with Section-151 for interim injunction
The plaintiff Smt. Monaben Keyurbh

ai Sarvaiya is residing at ﬁﬁhavnagar and is
carrying out her activities and is residing at address above. 'i‘he plaintiff had
time to time made payment to defendant for booking of flat a_ljld the defendant
had assured that he would give flats in the scheme name .

K B Dreams situated on
Plot No.1777/B-1/A-1, A2/B, at Sardarnagay, Bhavnagar reco

Department vide City Survey ward No.g Sheet No.321

furthermore the defendant had executed demand promissor

l'déd in City Survey
S_iu'vey No.4015/9

y? note in favor of

plaintiff and assured to give interest on the said amount @ 2.75% Per month if he

failed to allot, the flats in the scheme and the amount would ‘be considered as

Shri Kishorsinh Bhailalbhaj Zala is developer by profession aﬁd the defendant

had assured the plaintiff ang also told to invest in his firm M/s.| Rajveer Builders
H

for the scheme KB dreams for which he would book the flats
plaintiff and if the flat is seld at higher rate he would give p

defendant would execute Registered Sale Deed of the amount

I,i@the name of the

rofit otherwise the
il

due o the plaintiff,

And if flats are sold to other parties the defendant would give interest @2.75%

per month for the amount invested. The plaintiff hag paid Rsl.i0,00,00D:OL’;} on
4 14 | -

Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=00 Dt.24/07/2019,

Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019 '



(8) The plain:tiff submits and states that as reg

4

(5)

D=

&

The above stated amount was paid to defendant by the plaintiff against which

| ' . J
first defendant had issued stamp receipt but thereafter the defendant had taken

back all the stamp receipts back and had issued promissory notes in favor of

plaintiff the said promissory notes are produced herewith ligt of d

ocumentary
evidence,

ards the promissory notes of
Dt.16/08/2019, Rs.15,00,000=00
Rs.35,00,000=00 Dt.16/08/2019

Rs.10,00,000=00 Dt.06/06/2019, Rs.20,00,000=00
Dt.24!07f’i2019. Rs.20,00,000=00 Dt.05/06/2019,
the inte;rest rate stated there in the

R5.2,28,8.i’2,137=60 the interest statement dul

defendani:; 1s also produced herewith list of documentary evidence. The
acknowleiliged letter with interest st

outstanding amount stands

v calculated acknowledged by the

atement is produced herewith list of
documenpary evidence.

The Plaiﬁtiff submits and states that the defendant had booked, commercial
showroom at Ground Floor, Flat No.101, 301, 402, 501, 601, 701 in the scheme
KB Dreams situated on Plot No.1777/B-VA-1, A-9/B, Sardarnagar, Bhavnagar
and recorded in City Survey Department vide City Survey ward No.68 Sheet
No.321 Sﬁrvey No.4015/9/A/1/A. The said flats were booked by plaintiff and then
also the defendant No.2 has executed Registered Agreement for Sale in favor of
other buyers and have betrayed the plaintiff. In these circumstances the plaintiff
has no option but to file the civil suit before honorable court.

The plaintiff has carried out searches at Sub-Registrar Bhavnagar-2 (Chitra)
and as pe% search the defendant has already sold the flats and has also executed
Registerecil Agreement for Sale with various parties and the search certificate
showing \:rarious Agreement for Sale and sale deed executed by the defendant

N inspij:e of booking of plaintiff the search details obtained from Sub-Registrar

efendant as per knowledge of plaintiff is owner of property comprising of
.;135,”3 situated at Shivaji Circle, Behind Shreeji Pan Soda, Bhavnagar
‘cor.!ded in City survey Department vide City Survey ward No.6 Sheet
.338 Survey No.3814/B. The defendant No.1 is owner of said property and the
plaintiff hjareby declares that the said property may also attached by the court for
recovery o_ff dues.

The causeg of action of the suit has arisen since the plaintiff had made payment
Rs.10,00,000=00 Dt.06/06/2019, Rs.20,00,000=00 Dt.16/08/2019, Rs.15,00,000=00

Dt.24/07/2019, Rs.20,00,000=00 Dt.05/06/2019, Rs.35,00,000=00 Dt.16/08/2019 to
the defendiant No.1 >>>

Pl 25
2
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<<<and defendant No.1 had promised to give commercial showroom at Ground

Floor, Flat No.101, 301, 402, 501, 601, 701 to the plaintiff but the defendant No.2
had executed Registered‘ Agreement for Sale in favor of other parties and
theveafter had taken back the receipt of payment and had further issued demand
promissory note and promised to pay the interest thereon% The defendants
thereafter did not make any payment to the plaintiff nor has éiven any interest
and has only acknowledged the debt hence the cause of actién to file the suit

against the defendants has arisen in Jurisdiction of court and stlll continues.

(8)  The plaintiff has carried out searches at Sub-Registrar Bhavnagar 2 (Chitra) and
as per search the defendants has already sold the flats and has also executed
Registered Agreement for Sale with various parties and the lsearch certificate
showing various Agreement for Sale and sale deed executed: by the defendant
No.1 inspite of booking of plaintiff the search details obtained from Sub-Registrar
is annexed herewith list of documentary evidence. _

(9)  The plaintiff has strong prima facie case the balance of convenance is in favor of
plaintiff. The plaintiff will suffer irveparable logs and will not be able to get the
amount of suit due recovered from the defendants if the mjunctwn 18 not given,
The amount duwe is Rs.2,28, 82,137=60 and this amount is not paid by the
defendants to the plaintiff after repeated reminders, follow up, and hence the
plaintiffis constrained to bring this application.

| Flat Prop. | PARTY NAME Deed Deed DETAILS ' Builtup
| No. Value Date. No. Sq.Mtr
Rs.
702 | 2600000 | NEERAJ CHIMANLAL TEIVAN] 07:07-2022 | 4274 | W@s Wee/A%y | 12251
701 | 2950000 | RATAI MANJUBEN SURESHBHAI 06:07-2022 | 3263 | sstuiet (0% @331 | 157 35
602 | 2600000 | VISHVANATH DHANRAI SHARMA 07-07-2022 | 4273 | W@ }ese/Qu@m | 14957 |
| 601 _2_950000__'  KELVANI GITABEN MUKESHBHAI 24-01-2022 419 | Cletbldt (30 qa(z) 161.35
502 0] NODATAAVAIABLE i |
201 | 2950000 | MAKHEJA KOMALBEN SURESHBHA| 11-01-2022 152 | Gotid (s0 qaiz) 161.35 |
501 | | MAKHEJA KOMALBEN SURESHBHAI | 03-08-2022 | 4802 | "@s beew, dug 161.35
| | | KIMTANI NIRMALABEN ' - 3 [
__402 | 2600000 | CHANDRAKANT 19-03-2021 | 1580 | wtud (som ad) | 145 57
401 2950000 | RAJAN! KANTABEN NILESHBHA| 03-08-2022 | 4803 | M@s kesi/auy 16135 |
| i | MAHENDRABHA! PURANMAL ' i '
302 | 2600000 | GAMBHAN| _22:07-2022 | 4565 | “@s desie/Auy 89.93
301, o VNODRAY iVANDAS PARKH 22:07:2021 | 3574 | noieish rcauny 8318
301 | 2950000 | KESHVANI HEENA ENA PRAKASHBHAI 24-01-2022 424 | etdt (s0 qoLz) 161.35
_ | KIMTANI RAJESHBHA| =1
202 ﬁ@ooo _ CHANDRAKANTBHA! -, 04-06-2022 | 3560 | @y ,B?swaw 142.46 |
102 | 2600000 | GURUNANI BHAVESH SACHANAND 1101:2002 | 153 | et 59 w071 | 142 4
1021 | GURUNANIBHAVESH SH SACHANAND 1808-2022 | 5041 | 4@ deste/Auug | 14246
101 | 2950000 | KIMTANI MOHT TPARMANANDBHAI | 19012022 | 332 | ettt (oom a3 |

1 16135 |



4.
before the Honorable Court and prays that:
a) Interim injunction order restraining the defendant N

(10) The plairitiff brings this application

. 0.1 & 2 from
t-ranisferring alienating or furthey conveying the said properties described in

EﬁﬁTule below may be granted in favor of plaintiff. The act for whirh
rlaintiff shall ever be grateful.

b) To %estrain the defendant his agents and aftorneys from disposing of the

_'_as_seits described in schedule below furthermore the Honorable 'Court may

issug mnjunction order Yadi to Sub-Registrar Bhavnagar-2 (Chitra) not to
Regi'ster any deed as regards properties described in schedule.

é) To grant all ancillary reliefs relating to this application for which the
plaintiff shall ever be grateful,

SCHEDULE-I(KB Dreams)

Brief Description of Property
Bhavnagar Registration District sub-district Bhavnagar-2 (Chitra) property comprising of
Commercial Showroom at Ground Floor, Flat No.101, 301, 402, 501, 601, 701 in the
scheme KB Dreams situated on Piot No.1777/B-1/A-1, A-2/B, Sardarnagar, Bhavnagar and

recorded in City Survey Department vide City Survey ward No.6 Sheet No.321 Survey
No.4015/9/A/1/A:

SCHEDULE-IE

Brief Description of Property
Bhavnagar Registration District sub-district Bhavnagar-2 (Chitra) property comprising of
Plot N0.2435/B situated at Shivaji Circle, Behind Shreeji Pan Soda, Bhavnagar and

recorded in City survey Department vide City Survey ward No.6 Sheet No.338 Survey
No.3814/B:

BHAVNAGAR |

Dt.02/11/2022. l - ,c;p,,\f;_ﬂﬁ,

o= VERIFICATION -o....

dersigned Smt. Mona Keyurbhai Sarvaiya do here by declare that, above

8, which are stated in the interim Injunction is true and correct as per my

8¢ and helief and hence, 1 sign below in the confirmation of contents in the

AVNAGAR

Dt.02/11/2022. | e e
I undersigined Smt. Mona Keyurbhai Sarvaiya, Age-Adult yrs., Religion-Hindu,
Occupation-Houéehold Resending at _1761/B-1, Panchsheel Society, Behind Devuma

Temple, Sardarnagar, Bhavnagar do hereby solemnly affirm on oath afd state that,
|




{ I--'-!_I, : 2L __\" ‘.‘I. e
\": 3 s ,:-:‘."_'-f',j}‘ C&‘Ja&t fﬁgfs;ter
i Sy 13 3

=B- ;
I had booked commercial showrcom at Ground Floor, Flat Nc!:.lOl, 301, 402, 501,

601, 701 in scheme KB Dregm-s from the defendant and the defenl‘;lant had thereafter
executed promissor

application.

The above stated facts being true and corvect solemnly affirm on oath,
BHAVNACAR

-
Dt.02/11/2022. i ODE
Ao PR Hegtud |

-~
L}

Identifiad by, D}.)\
(\(\QS‘(C‘

/W\ alvavell s ‘matknk.
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LAY
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Spl. Civil Suit No. 15/2022

plaintiff,. Read the application,

the record of the cas
circumstance_s of

¢. Looking to the fact

P
\

o
N Cf
LX<
2nd Additional Senjor Civil Judge,

Bhavnagar
Unique Code GJ00822

|
I
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|
SPECIAL CIVIL SUIT NO.15 OF 2022

COMMON ORDER BELOW EXH.5 & 13
|

Read the application. Heard LA. MrlllePathak for the
plaintiff as well as LAMr. P.V.Jani Ifor the defendants
respectively. Perused all the documents which have been
produced by the parties. As the relief prayed for in Exh.5 and
Exh.13 are semiliar, both application heard and decided
together.

The present application is preferred by the plaintff for
interim’ injunction against the defendants under Order 39
Rule 1 and 2 and as per Section 151 ofl the Civil Procedure
Code. To avoid the repetition of the facts the facts of the
applications have not been reiterated in thva order.

The defendants have filed objections agamst the interim
injunction application at exh.16 and also filed written

|
Statement of the suit at exh.17. The objections filed by the

defendants are in nutshell is that the su!it of the plaintiff is
barred by non-joinder of necessary partie!s and mis-joinder of
necessary parties. It is also barred bvi delay, latches and
principle of estoppel. The plaintiff has suppressed the
material facts before the Court hence, the application is not
tenable, No proper cause of action has be:en arisen to file the
present application. Even the plaintiff has not paid sufficient

court fees stamp with this suit. The plaintiff has no locus

standie to file such suit. It is also contended that the

defendants have never executed any pr|omlssory notes and
i



2/10

agreed to pay 2.75% interest. Even the defendants have not
made_any oral agreement with the plaintiff to sell out the
showroom and flats in K.B.Dreams scléneme. The defendants
have 'categorically denhied that thef plaintiff has given
Rs.10,00,000/- on dtd : 06.06. 2019, Rs 20,00,000/- on dtd :

16.08; 2019,  Rs.15,00,000/- on dtd : 16.08.2019,
Rs. 20,00,000/~ on dtd : 24.07.2019 aind Rs.35,00,000/- on
dtd :|05.06.2019. It is also contended that the defendants
have rilever borrowed Rs.2,28,82,137=60 from the plaintiff, It
is also contended that the plaintiff has not made any
agreement for the commercial showroom and flat no. 101,
301, 402 501, 601 and 701. The defendant is the having the
absolute power to dispose off such property as mentioned in
the plaint. As the plaintiff has mentioned the cause of action
in her: plaint, the suit of the plaintiff is clearly barred by law
of Iim?itation‘ The defendants have not accepted the contents
of prcﬁmissory notes and not agreed to pay the interest on

such promissory notes. The suit is also barred by provisions of

:hade agreement to sale with the another persons, even
, the plaintiff has not challenged such agreement to
-biefore this Court. It is also stated that the suit of the
plaintiff is only for recovery of money and in such cases, no
interim injunction can be granted. There is no prirﬁa facie
case of the plaintiff. Even the balance of convenience 1s also

not in favour of the plaintff and there is no irreparable loss if

¢
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such interim application would be refuss‘:d Hence, prayed to

reject the present applications. ’

4. Considering the ‘above facts, the following issues are
necessary for the determination of present application under
order 3‘5 rule- 1, 2 of The Civil Procedure! Code:

1. Whether the plaintiff proves her pri%ma facie case?
2. Whether balance of convenience 1s in favour of the
plaintiff ?
3. Whether irreparable injury or loss V’E.f'ﬂ] be caused to the
plaintiff if an injunction as prayed fczar is not granted?
4. What order ? |
|
5. My findings to the above issues are as under :
1. Inthe negative.
2. In the negative. i
3. In‘the negative.
4 As per final order,
- REASONS :-

I[ssue Nos.1 to 3 ‘

6.  For the sake of convenience and to avo1d repetition of facts,
all three issues have been discussed together L .

7

As per averment of plaintif, plaintiff had= time to time made
payment to the defendant for booking of flat in the scheme
named K.B.Dreams situated on Plot no.1!777/B—1;’A-1, A-2/B
at Sardarnagar, Bhavnagar. Further the defendant has also

executed promissory notes in favour of the plaintiff and
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assured to give interest on such amount at the rate of 2.75%
per month if he failed to allot flats iri the scheme and the
amount'would be considered as deposit Thus, the plaint itself
clearly shows that the plaintiff has made oral contract with
alternamve relief that if defendant falls to allot flats then the
defendant will pay interest on the promissory notes, Further,
averment of the plaintiff shows that he would book the flats
in theI name of the plaintiff and if the flat is sold at higher rate
he w:ould give profit otherwise defendant would execute
registered sale-deed of the amount due to the plaintiff and if
the flats are sold to other parties the defendant would give
interefst @ 2.75% per month for the amount invested. It is
also tlile averment of the plaintiff that first the defendant had
issueci stamp receipt but thereafter the defendant had taken
back all such stamp receipts and had issued promissory notes
in favour of the plaintiff. As per say of the plaintiff, an oral
agreement has been taken place between the plaintiff and the
defendant no.1 but the plaintiff has not produced any prima

facie ewdence by which court can infer that for the

e,eumr C

£ ‘omm|er(:1al showroom at ground floor and flat

.1051301,402501,601 and 701 in the scheme of KB

defendant has made agreement to sale with the plaintiff, the
defeng lant has executed registered agreement for sale in
favour of other buyers. Even the defendant has not paid any

interest on the demand promissory notes. Hence, the plaintiff
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has filed the present suit.

The plaintiff has produced calculation sheets at mark 4/6 to
4/10, which shows the calculation of interest which is due
from the defendants. Thus there are only money transaction
between the plaintiff and the defendant no.1l. Further, the
plaintiff has prayed two reliefs in para !11 of plaint, out of
which relief A s relating to pass the decree -of
Rs.2,28,82,137=60 paisa with 18% interest and the relief B is
relating to direct defendants to perform part performance of
oral agréement for the commercial showréom at ground floor
and flat n0.101,301,402,501,601 ,701 a.t Il(B Dreams. Further
as per averment of the plaintiff, the plamtlff has paid total
amount, of Rs.1 ,00,00,000/- and in lieu ch such amount, the
defendant agreed to sell showroom and some flats to the
pldlrltlff then relief may be either to rec!over amount which
has been paid by the plaintiff to the defellldént or alternative
relief may be that the defendant may execute registered sale-
deed for the showroom at the ground ﬂoor and other flats but
the plaintiff has asked both the reljefs sxmultaneously means
the plaintiff wants to recover Rs. 2.28; 82 137=60 amount

from the defendant with 18% interest and also wants to

oo Bxecute agreement to sale for the dlspute;d flats, such reliefs

it

mark 4/1 to 4/5, promissory notes has been produced

. by he plaintiff. It transpires from such docurnents that all

Mark 4/1 is the promissory note for Rs.lQ,O0,000/- and it is



6/10

execu|ted on 06.06.2019 for the period of three months from
06. 06' 2019 to 06.09.2019. Then, looking to mark 4/2, this
pronn'ssory note is for Rs.20,00,000/- and it has been
executed on 16.08.2019 and this was also for the period from
16.08.2019 to 16.11. 2019. Mark 4/3 15 the promissory note
for Rs 15,00,000/- and it has been executed on 24.07.2019
for the period of three months from 24.07.2019 to
24.1072019. Mark 4/4 is the promissory note for Rs.
20,00?,000/- which is executed on 05.06.2019 for the period
of thréae months from 05.06.2019 to 05.09.2019. Mark 4/5 is
the préomissory note for Rs.35,00,000/- which is executed on
16.08?.2019 for the period of three months from 16.08.2019
to 16.:11.2019. Our of all these promissory notes, mark 4,2
and 4/5 are within limitation means from dt.16.11.2019, suit
should be filed within three years and the present suit has
been filed on 02.11.2022. It means except these two
promissory notes, other promissory notes are not within time
limit. :As per Article 34 of Limitation Act, if any promissory
note is there and time is fixed to pay the amount, then
limitation starts from the date from which the last date for
the piaymem ends. Thus except two promissory notes, all
other promissory notes are time barred.

Furthéier, at mark 20/1 to 20/3, the plaintiff has produced the
call details of defendant no.1 and defendant no. 2(B). This call
details are conversation between the defendant no.1 and
husband of the plaintiff. It only shows the call history” and

prima|facie it does not reveal that number shown in such call




11.
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I

history i is actually having by the defendant or by the husband
of the plamtsz Whether these numbers are official number of
the defendant no.1 and 2 is not prima fac1e proved before this
Court. Further, at mark 20/4, xerox copy of passbook has
been produced but it is only the one p:age and it does not
reveal who is having the bank account for this passbook. No
page of bank details has been attached iwith such passbook.
Thus mark 20/4 is insufficient and incofnplete document by
which it can not be said that from whose; account, money has
been transferred. |

Further, at mark 21/1, one pen drive has been produced by
the plaintiff. The plaintiff has produceci such pen drive to
show that there is oral agreement between the plaintiff and
the defendant for the disputed property as mentioned in the
suit. This Court has run this pen drive m the personal laptop
and heard parlance which has been storéd in this pen drive.
But it can not be firmly said that both the persons whose
voice is heard in the parlance are actualljr the husband of the
plaintiff and another persons are the defendant no.1 or the
defendant no.2(B) because any person@can talk by taking

i !
names of another persons. Further to proxife such conversation

--..e1ther there should be admission of the concerned person or

V01ce spectrography report should be done to prove such

conversamon between the parties,

For f‘le sake of argument, if we _0n81der that there are

coj #ersation or talk between the pd]‘tle}s in the pen drive,

then one thing clearly comes on the record that money was
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not lﬁ'znt by the plaintiff but was lent by her husband
Keyurbhai. Second thing, even out of such lent money, entire
amount’ was not of Keyurbhai but Keyurbhai taken such
money from another persons and a$sured them to give
intere:st. Thus Keyurbhai has also fworked as mediator
betweén unknown persons and defendants. Again and again
it Lomes on record through this parlance that husband of the
plamnff Keyurbhai requested to the defendant no.1 that I
have t|aken this money from another person and I have to give
answer to those persons so please give my money back. Thus,
the plamtlff has not made agreement to sale with the
defendant no.1 or with the defendant firm. Further, from
such data of the pendrive, it comes on the record that money
Whlch|has been mentioned in this suit is not of either plaintiff
or heq husband. But the husband of the plaintiff has taken
such money from various persons and after that, for the
purpose of investment and to earn money have lent such
rupeesi to the defendant and if there may be any profit from

the construction or sale out of such showroom or flats, then

13. From the documents which have been produced by the
plamnﬁ it comes on the record that there are no specific

agreement to sale between the plaintff and the defendant.
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Per contra, from the common conversation in the pen drive,
it transpires that Keyurbhai has collected some money from
various persons and after that, he has g'iven such money to
the defendant and when the defendant h|135 not paid interest
on such amount then the ‘plaintiff has fi;led the present suit.
As discussed earlier, promissory note%s which has been
produced in this suit, out of 5 prorﬁissory note only 2
promissory note is within time limit, Thus, this is simple
recovery suit , prima facie no facts come on the record that
there was existence of the oral agreement between the parties
for the particular property  as mentitémed in the plaint.
Further, the plaintiff has hided the matefiai facts that money
which lias been lent to the defendant is not of his own money
but he has collected such money from W‘arious persons. The
plaintiff has not averred such fact in her leaint but during the
pendency of such interim application, pen drive has been
produced by the plaintiff and after hearing parlance between
the parties, such facts comes on the record that Keyurbhai has
taken money from the various persons. Thus, there is no
prima facie case of the plaintiff, Balance of convenience is
also not in favour of the plaintiff. There 1s no irreparable loss

to the plaintiff. Whatever transaction talken place regarding

m ney was of her husband. Even as dlSCUaSEd earlier such

“ohtire money was also not of Keyurbhal‘ Thus, there is no

direct irreparable loss to the plaintiff herself Therefore, as the






5‘@

“
%]wﬁ:j’ ) A

10/10 i

three main essential ingredients for the ginterim application
has not been satisfied by the plaindff, she is entitled to get the
reliefs as prayed for. Thus, I do not find any merit in this
application. Therefore my answer to issueéNos.l to 3 is in the
negative, Iaience,' I pass following ord'e-r: in the interest of
justice: |

-: ORDER :-

The present both applications of Exh. 5 and Exh.13 for the

interim injunction are hereby rejected.

Copy of this order be kept with the applice_ition - Exh.13.

Cost of this application will be followed by final decision of

the suit.

Pronounced and signed in the open CouTt today, on this 9"

day of January, 2023 at Bhavnagar W

|

Place:Bhavnagar [Harishkumar Navinchandra Ramavat]

Date :09.01.2023 2nd Additional Senior Civil Judge,
Bhavnagar

Unique Code GJ00822

chetan
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